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Abstract

This thesis offers a descriptive analysis of pokceountability in Cleveland, Ohio, after the
police shooting of Tamir Rice. It argues that aligb the police is theoretically held to account
through a variety of accountability mechanisms, reheare severe practical limitations
undermining the effectiveness of accountabilitymany cases, the outcome of accountability
mechanisms is largely predetermined. Key limitati@ne the close relationship between the
actor and the forum responsible for ensuring acd¢ahiity, the Supreme Court ruling
determining the legitimacy of police use of foremd the police subculture. Testing the
theoretical insights in accountability by BovenddaWalker, this thesis concludes that Bovens’
definition of accountability is a useful definitiéor understanding and analyzing accountability.
However, Walker’s distinction between internal andernal accountability in the context of the
United States police is problematic. Accountabiafyer the Tamir Rice shooting can only be
understood fully if the Cleveland Police Departmehe Cuyahoga County Prosecutor and the
Cleveland city government are considered partshef $ame actor rather than three distinct
actors. Considering the three as one actor explaimes behavior of each in the accountability
process as well as the outcome of the identified@atability mechanisms.
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1. Introduction

Trayvon Martin was killed on February 26, 2012. Tffeyear-old African-American was shot by
George Zimmerman, a neighborhood watch volunteghéngated community where Trayvon
Martin’s father lived. Zimmerman had called theipelto report suspicious behavior and despite
the police ordering Zimmerman not to pursuit Traywartin, Zimmerman followed him and in
the following confrontation fatally shot Trayvon Kia. Trayvon was unarmed.

The death of the unarmed, black teenager spark&&dnal outrage, which grew even
larger after the acquittal of George Zimmerman. rFgears later, Wesley Lowery (2017)

describes the response of African-Americans tovérdict as an awakening experience:

“Peaceful black America was awakened by the Zimna@rmnaerdict, which reminded
them anew that their lives and their bodies coutd dbused and destroyed without
consequence. Trayvon’s death epitomisad the truth that the system black Americans

had been told to trust was never structured toeejustice to them” (Lowery, 2017).

Throughout the United States of America (U.S.) pea@pganized protests in support of Trayvon
Martin (Williams, 2013). One of the protest growpass what would later become the Black Lives
Matter (BLM) movement, or #Blacklivesmatter. Alicaarza posted a Facebook status which
included the phrase “Black lives matter”, which pgmed her friend Patrisse Cullors. Garza,
Cullors and a third activist Opal Tometi, quickist sip Twitter and Tumblr accounts carrying the
slogan and #Blacklivesmatter came into existenosvéry, 2017). The movement would become

a national phenomenon one year later, after thiedsibf Michael Brown.

Michael Brown was shot on August 9, 2014, by poléicer Darren Wilson. Michael
Brown was an unarmed black teenager, like Trayvartii, but unlike Trayvon Martin was
Brown’s death the result of police action. Protes&e being organized immediately after the
incident and Ferguson, Missouri, became the ceoftanedia attention (Lowery, 2017). But
Brown’s death was not the first controversial pgldeath of the summer. Eric Garner died after a
chokehold administered by a New York police manntyedays earlier (Baker, Goodman and

Mueller, 2015), John Crawford Il was shot by aigelman in an Ohio Walmart four days before
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the Brown shooting (Swaine, 2014), and the mengdilgllenged Ezell Ford was shot by a Los
Angeles officer two days after the incident in kesgn (Skinner, 2017). Nonetheless, it was
Ferguson that captured national headlines, mositalse not all protests were peaceful and the
police responded with tear gas, police dogs antheubullets RT America,2015) The media
attention helped the protests quickly spread naiide and they lasted throughout 2014, fueled
by the deaths of Laquan McDonald in Chicago andl®wear-old Tamir Rice in Cleveland. In
the year 2014 #Blacklivesmatter became a natimoae ment.

As expressed by Lowery, the deaths of Garner, Bréice and all others are considered
by many evidence of a justice system that failptotect the African-American community
(Lowery, 2017). An aggregate of polls conductedveein 2014 and 2016 showed only 29% of
blacks had “a great deal or quite a lot of confaem police” (Newport, 2016). Furthermore, the
vast majority of African-Americans cite accountéiibs the main reason for the protests (Morin
and Stepler, 2016). This call for accountabilityddhe feeling that accountability is lacking, is
further exemplified by the intensification of prete after the acquittal of the defendants in the

Brown and Garner cases in December 2014.

#Blacklivesmatter calls into question not just trehavior or the policies of U.S. police forces
towards the African-American community, but it algoestions the accountability afterwards.
BLM activists express a deep mistrust in the ‘systeconducting a truly independent
investigation or enforcing any real consequencesr afn incident with possible police
misconduct (Lowery, 2017). #Blacklivesmatter is estament to the importance of well-
functioning and transparent accountability, espgcat organizations wielding as much power
as police and justice organizations, including ghwhority to use force. With good police-
community relations being a crucial element of eiffee local policing (Lister & Rowe, 2016),

ineffective accountability mechanisms may ultimatsult in ineffective policing.

The development of police accountability has beearestant process since the beginning
of the twentieth century and over the last one hethgyears, several accountability mechanisms
have been established to hold police officers amd énforcement organizations accountable in

the U.S. The most recent reform effort in the Uads the installation of federal legislation
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approving federal investigations into civil rightolations by police organizations (Walker,
2003). But implementation of accountability has endhan once been difficult and met by
opposition. In fact, all federal civil rights inuggations into police departments are currently
suspended by Attorney General Jeff Sessions, pgralineview of all investigations and the
subsequent reform agreements (Posner, 2017). Fumadhe implementation does not mean the
accountability mechanism is functioning as it iposed to, nor does it mean the mechanism is
effective in ensuring accountability. Further coiogling the matter, the use of the notion of
accountability has expanded significantly, resgltin an increasingly fluid meaning, which

pushed Dubnick (2002) to call for the rescue ofdbiecept rendering a redefinition necessary.

Mark Bovens (2007) was one of the authors takingoriltk’'s plea seriously and
responded by creating a conceptual framework tinelednd analyze accountability. Bovens’
framework for accountability offers a general usdi@nding of the concept, but empirical testing
of the framework in various settings is requiredctnfirm its accuracy. Where Bovens is
concerned with the etymological debate on the qaoinekaccountability, Samuel Walker (2003)
instead has studied the development and implememtat police accountability in the U.S. His
work provides a framework of the various police aottability mechanisms established in the
United States. But with most police organizatioesl locally organized, police accountability
in the U.S. may differ greatly depending on thentgwr state the department has jurisdiction
over. Studying accountability in empirical settingsiecessary to improve theoretical notions of
accountability and may provide new insights in degelopment of best practices by identifying

the weaknesses of different accountability designs.

The works of Bovens and Walker will provide thedtetical basis for an empirical study of
accountability after a deadly police shooting. Tase selected for this study is the shooting of
Tamir Rice in Cleveland, Ohio. The 12-year-old vpdesying with a fake gun near a recreation
center and a bystander called the police. Shofter ¢he call two police officers arrived at the
scene and Tamir Rice was fatally shot in the abdofhcGinty, 2015). The death of Tamir
happened almost simultaneously with the decisidngrand juries not to indict the officers
responsible for the deaths of Eric Garner and MitBaown and in the following weeks racial

tensions reached a boiling point, with riots indteson, Missouri, and demonstrations organized
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throughout the nation (Gurman, 2014). The deadboshg of Tamir Rice provides an empirical
setting in which the theories of both Bovens andRéfacan be tested. Therefore, the Research
Question (RQ) of this thesis is:

How can theories of Bovens (2007) and Walker (@08 accountability explain the

deadly police shooting of Tamir Rice?

The first section of this paper will discuss theimad works on accountability in general and
police accountability in the U.S. in particular.tiva special focus on Bovens (2007) in the first
section and on Walker (2003) in the second secfitiis chapter concludes with a theoretical
framework design based on Bovens and Walker. Toensksection explains the methodology of
this research, explaining the choice for a singleecstudy design and outlining how the research
has been conducted and how the data has been edhalyith the operationalization scheme
(figure 2 as the central tool for analysis. The third sectanalyzes the Tamir Rice case using
figure 2 The various accountability mechanisms are indiily discussed on the basis of the
indicators distilled from the theoretical framewoifte fourth and final section of this thesis will
use the results of section three in order to seetlveln there are any gaps in the theoretical
framework, by discussing whether all identified @aatability mechanisms are included in their
work, or whether any mechanisms have been idedtifiat cannot be fully explained by Bovens
and Walker. This section will also focus on thecomte of the various mechanisms, and whether
theoretical insights explain these outcomes.
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2. Theoretical Framework

Since this thesis is grounded in theoretical natiohaccountability, this chapter will focus on the
theoretical debates concerning accountability. Thapter consists of three sections. The first
section provides an overview of the etymologicdlate on accountability. Using Bovens’ (2007)
conceptual framework. this section will include ttedinition of accountability and the indicators
for accountability, as well as a discussion onithportance of accountability and its different
functions. After the concept of accountability isfided and explained, the second section will
continue by zooming in on police accountabilitythe U.S. Since accountability designs in
empirical contexts exist as the result of histdranad ideological processes, their exact designs
are context-dependeériand minor and major differences in accountabitiggchanisms exist even
within the U.S. Cultural and institutional factofgr example the direct election of district
attorney’s in the U.S., further influence the depeshent of accountability and affect the

relationship between different actors within theige (Walker, 2003).

The second section will start with a historicaleonew of the development of
accountability in the U.S., in which the various@antability mechanisms are divided in three
categoriesinternal accountability,external accountability, andederal accountability — which
itself is a form ofexternalaccountability, but one of its main purposes & ithplementation of
new internal accountability policies (Walker, 2003). The secquatt of this section focuses
specifically on the limitations of accountabilitydiscussing these mechanisms’ potential
weaknesses and why they may fail to effectivelyrasisl police misconduct. These limitations
may be specific to the design of the mechanismihmre are also factors that don’t weaken any
one particular mechanism. Instead, these factossinfmence the outcome of any mechanism,
regardless of design. It is for this reason thatittiluence of the organizational culture and the
police subculture (Skogan, 2008) on accountabiditgdiscussed separately from design-specific
issues, since they may offer explanations for opjposto any kind of policy reform or

accountability mechanism. Finally, section two ud#s a discussion on the legitimacy of tise

! Although context-dependency is important for understanding accountability, many historic developments have
been transnational developments and different systems often share similar characteristics. For this reason it is
important not to ignore insights from authors studying police accountability in contexts other than the U.S.
Furthermore, comparative studies have provided additional insights into police organizations from an international
point of view.
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of forceby police officers. Since this thesis focuses djpadly on accountability of police after
an use-of-force-incident, it is necessary to urtdes when the use of force is considered
legitimate and when it is considered excessive. Jtaadards for these of forcehave been
outlined by the Supreme Court and further develdpetederal courts. This part of section two

is therefore mostly a discussion of the most imgdrtourt rulings.

Funnel 1: Accountability and the Use of Deadly Forc

Accountability

Internal U.S. External U.S.
Police Police
Accountability Accountability

N7 N\J

Limits of Police
Accountability

The Use
of Fcrce

The third and final section includes an overviewtted most important conclusions drawn from
the previous sections combines them into a newr¢tieal framework, which will serve as the
theoretical basis for this thesifunnel 1 provides a schematic overview of this chapter.
Collectively, the different sections of this chapteill help understand how accountability

functions after a deadly police shooting incident.
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2.1. General Theories on Accountability

2.1.1.The Threatened Concept of Accountability

Accountability has become a buzzword increasingiynimon in scholarly, professional, and
everyday vocabulary. When following a discussioawa specific incident, the functioning of a
policy or an organization in general, or about pasticular decision taken, you are likely to hear
the phrase ‘we need to hold them accountable’ miespoint. The meaning of the concept has
been expanded in recent years, and as such, itsiness has declined. While accountability
originally simply referred to accounting and booégind, it became a broader concept when
theories on New Public Management (Dubnick, 2002:1¢) became increasingly popular,
referring to instruments designed to increase theilency and effectiveness of public agencies.
Slowly but surely, the concept evolved from thevesbmething that became a goal on itself
(Bovens, 2007). Nowadays, accountability generadtfiers to an idea of governance that is
inclusive, transparent and responsive, giving tbacept a powerful potential for framing.
“ Accountability is one of those golden concepts titabne can be against... it conveys an image
of transparency and trustworthiness. However, utscative powers make it also a very elusive

concept because it can mean many different thimgsferent people” (Bovens, 2007: p. 448).

Although several authors noted the contested eatiithe concept of accountability, they
generally referred to a dual meaning of the conaegtthen continued with a discussion of what
accountability means within their work, sometimesluding a definition, or they quickly gloss
over it and continued with the topic at hand (BgytE995; Stenning, 1995; Chan, 1999; Reiner,
2000). It was for this reason that Melvin Dubniellg for a “reexamination and reaffirmation” of
accountability, in order to “sav[e] the concept..tfréhe abuses it suffers in the hands of friends
and advocates” (Dubnick, 2002: p. 1). However, I8 Hiscussion about theoncept of
accountability, Dubnick argues that the problemsdemtified with theword accountability are
irrelevant, which he justifies by relying on Wittggtein’s notion ofamily resemblances where

the different applications of the concept are eslahot by a common definition or common

% Dubnick (2002: pp. 7-9), traces the etymology of the word accountability back to William the Conqueror, who in
1085 ordered a count of all the possessions of property holders in his kingdom. As Dubnick points out, modern use
of the concept has flipped the meaning from government demanding accountability from its subjects, to subjects
demanding accountability from its government.
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properties, but based on our recognition of sintiés between these concepts as though they are
distinct members of the same family (Dubnick, 20@)bnick identifies at least four contexts
where he considers tlmnceptto be meaningful. More importantly, Wittgensteimstion of
family resemblancesallows Dubnick to identify accountability as a fge’ within the idea of
governance; one that relies on “the existence ‘ofaal community’ that shapes (and is shaped
by) the expectations, rules, norms and values ofabkeelationships” (Dubnick, 2002: p. 6), in
order to “establish and maintain some form of goirey order in a social context” (ibid.).
Fundamentally, Dubnick does not attempt to narrbe definition of accountability. Instead,
argues that accountability should be a broad cdanéggnus’), where the specific social context

narrows the definition to more specific forms (‘sjgs’) (Dubnick, 2002: p. 20).

2.1.2. Defining Accountability

Mark Bovens takes Dubnick’s call to ‘save the apicof accountability’ to heart and
provides a conceptual framework for understandigglyzing and assessing accountability
processes (2007: p. 448). Bovens starts by digshga between a broad and narrow definition of
accountability. When taking the broad definition, accountabiligcomes an umbrella concept
which includes a wide range of other concepts frkasparency, efficiency and responsiveness.
Such a broad approach towards accountability iblpnoatic for two reasons. First, in such a
broad sense it is almost impossible to properlyn@eiccountability, since the concepts included
may differ depending on the contéx&econdly, because a broad definition of accoulitiabi
includes a wide range of other concepts, operdizaieon of accountability becomes extremely
difficult, since each concept included requiresrapenalization as well (Bovens, 2007: pp. 449-

450). Therefore, Bovens offers a narrow definimémccountability:

*Ina separate article, Bovens adapts these broad and narrow definitions of accountability, stating that there is a
divide in academic literature between accountability as a “virtue” or as a “social mechanism”. In the first category
of literature, accountability becomes a normative concept related to ideas of good governance and used to
evaluate the behavior of actors; In the second category Bovens own definition becomes applicable and these
studies focus on “whether [the actors] are or can be held accountable ex post facto by accountability forums”
(Bovens, 2010: p. 948).

* Bovens does acknowledge the family resemblance between these differing definitions, with the definition
generally coming close to something as “responsiveness and a sense of responsibility” (2007: p. 449).
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“Accountability isa relationship between an actor and a forum, incliithe actor has an
obligation to explain and to justify his or her crct, the forum can pose questions and

pass judgement, and the actor may face consegsief@evens, 2007: p. 450).

Within this definition, bothactor and forum may comprise an individual or an
organization. While the relationship between acémd forum may be a principal-agent
relationship, this is not necessarily the case. ditigation can be formal - meaning the actor is
forced to participate in accountability proceduresr informal, in which case the accountability
is in principle voluntary, often as the result ddition or expectation. Following this definition,
accountability becomes a three-step process, wihereactor provides information about its
performance, often accompanied with explanatiortkjastifications, after which the forum has
the right and means “to interrogate the actor anguestion the adequacy of the information or
the legitimacy of the conduct” (Bovens, 2007: p.145The third and final step of an
accountability process is a form of judgement by &lctorwith the possibility of consequences
This addition of the possibility of consequencestlibpositive and negative) to the definition is
crucial, because there is a debate among authoethermh consequences are part of an
accountability process or not. However, as Bovemgies (and | agree), “thpossibility of
sanctions...makes the difference between non-commit&ision of information and being held
to account” (lbid.). Within the discussion on peli@ccountability, this becomes especially
relevant when dealing with external accountabiptpcesses, such as civilian reviews, where
several authorse(g. Bayley, 1995; Chan, 1999) argue in favor of anisaty role for civilian

review boards, without any power to impose sanstion

While Bovens includezonsequences his definition of accountability, he explicitly
excludes several other aspects that are ofteni@ithgl included in the concept. First, although
transparency is an important prerequisite for antahility, it is not accountability itself, since i
lacks scrutiny by a specific forum. Furthermorecaamtability is retrospective, therefore
responsiveness to, and participation by, stakemolde the policy-making process does not
constitute accountability. However, this does natam that accountability may not provide

valuable input for policy-making. (Bovens, 20074p3)
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2.1.3. Four Indicators of Accountability

In order to understand any accountability procassis important to understand who is
accountable to whom, about what and why (Boven8720p. 454-455). For each component,
there is no one clear answer, but rather a sebsdiple answerd.he box belowBox 1) outlines
the different possibilities for each component afy aaccountability relation as identified by
Bovens Bovens identifies at least five forums to holdoastaccountable, each with its own
demands and criteria. And every single one of tlieseforums may hold the actor accountable
in a particular case, resulting in five differentris of accountability: Political accountability,
legal accountability, administrative accountabjlitprofessional accountability and social
accountability. Reversely, forums deal witie problemof many handspr the question who
should be held accountable. Here, Bovens idesatiber different strategies for identifying the
responsible actor: corporate accountability, highmal accountability, collective accountabifity
and individual accountability. Accountability wilbcus on one or several aspects of the actors
conducts, ranging from legality to efficiency orofgssionalism. Although there are many
different aspects an accountability process maydam, and no overview would be complete,
Bovens does attempt to provide a general clasgditaf the types by differentiating between
financial accountability processes, accountabilfiyocesses focused on procedures, and
accountability processes focused on outcome oryatodrinally, the relationship between the
actor and forum may be vertical, horizontal or diz@. In the case of a vertical relationship, the
forum “formally wields power over the actor” andetbfore the actor is obliged to render
account. Conversely, a horizontal relationshipdédined by voluntary accountability by the
actor, without any hierarchical relationship wikie tftorum. This second category includes mutual
accountability schemes between actors who cooperate basis of equality. When there is a
diagonal accountability relationship between aend forum, the forum has little or no direct
power over the actor, since there is no directanaical relationship. However, in these cases
the forum will report to a third party, which dodsave direct power over the actor. (Bovens,
2007: pp. 455-460)

> However, since collective accountability is “barely reconcilable with the legal and moral practices and intuitions
current in modern Western democracies” (Bovens, 2007; p. 459), its applicability is limited to very specific
circumstances.
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Box 1: Types of Accountability (Bovens, 2007: p. 461)

Based on the nature of the forum
* Political accountability
* Legal accountability
» Administrative accountability,
* Professional accountability

* Social accountability

Based on the nature of the actor
 Corporate accountability
* Hierarchical accountability
* Collective accountability

* Individual accountability

Based on the nature of the conduct
* Financial accountability
* Procedural accountability

* Product accountability

Based on the nature of the obligation
* Vertical accountability
« Diagonal accountability

 Horizontal accountability

2.1.4. The Importance of Accountability

Before turning to the specific mechanisms desigioedold American police accountable, it is
important to discuss the purpose of police accduilitty because why is accountability so

important? The most basic answer to that questiotoimake sure the police abide by the law
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and follow the rules that limit their power. Othése stated: the goal of accountability is “to
withstand the ever-present tendency toward powecemtration and abuse of powers in the
executive power” (Bovens, 2007: p. 476). As theaorgation with the chief responsibility in
maintaining public order and upholding the law,ig®lofficers have a name for crossing the
legal boundaries of their own function. Reiner edlithis the “law of inevitable increment:
whatever powers the police have they will exceedalyiven margin” (2000: p. 173ee also
Bayley, 1995; Walker, 2005). This goes beyond ap8stic idea of power hungry officers
willingly abusing their power (although this defily does occur). In many cases there is outside
pressure on the police - from the public or fronlitpal leadership - to overstep their legal
boundaries in order to effectively serve and priofétalker, 2003; Reiner, 2000).

But this “control function” (Reiner, 2000: p. 1763 only one of the functions
accountability mechanisms serve. Bovens for ingamoentions three direct functions of
accountability - democratic control, the aboventmmd countervailing of executive power, and
improvement and learning - and two indirect funasipnamely legitimacy and catharsis, or the
ritualistic closure of a tragic period by “offering platform for the victims to voice their
grievances” (2007: p. 464). Reiner himself mentitmg functions of accountability - with the
other three being the constitutional function, tteeoptive function, and the communication
functiorf. Other authors provide similar answers, mostlgssiing the importance of democratic
control and legitimacy. For instance, Walker coastdthe main function of accountability to be
the enhancement of “the integrity or legitimacytbé police in their treatment of individual
citizens and demographic groups” (2003: p. 10), leviiister and Rowe emphasize the
importance of democratic policing, beyond “simphsering... a democratic mandate” (Lister &
Rowe, 2016: p. 5), referring to representative noéasuring human rights, civil liberties and
the protection of minorities. Finally, Lister & Rewalso argue that proper accountability also
increases the effectiveness of policing, sincegadr level of trust and confidence increases the
likelihood of the community cooperating with thelipe (2016: p. 5see alsdSkogan, 2008: p.
32).

® The constitutional function of accountability is the (symbolic) subordination of police institutions to democracy
and the rules placed upon them by the constitution and the law, similar to Bovens’ democratic control function.
The co-optive function refers to the adoption of the values accountability represents into the informal institutional
culture. Finally, accountability functions as a signaling mechanism for problematic policies and behavior of officers
(Bovens’ learning function). (Reiner, 2000: pp. 175-176)
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2.2. Accountability of American Police

2.2.1. Holding American Police Accountable: A histacal Overview

2.2.1.1 Internal Accountability

Walker (2003; 2005) provides an historical overvigiaccountability reform efforts in the U.S.,
and the reform efforts largely coincide with thedwuer reform efforts new models of policing
provided. Reiner connects the debate on policeumtability with the larger debate on police
powers, by stating that they both question “howcdatrol police actions” (2000: p. 169). The
first development to control police action was thsfessionalization movement, which,
following the example of military organizational owels, introduced a hierarchical organization
form with expert leadership, the implementation mbdern management strategies, the
application of modern personnel standards, antesfiess for rational decision making processes.
The goal of these reforms was to minimize (polljirruption by breaking the strong ties
between the police and political leadership, arey twere successful in doing so. It stressed a
crucial characteristic of professional policingattithe police had to be independent of politics
The development of these ideas was far from spetiftihe American experience. In Britain for
example, this view was central to the idea of camgary independence (Newburn & Reiner,
2007: p. 921).

The accountability reforms enacted as part of ghefessionalization movement relied
fully on internal administrative rulemaking procees following hierarchical structures. The
reforms denied the existence of police discretinod @nored the extent to which discretionary
powers could be abused. Therefore administratikemaking procedures addressing questions of
police use of authority were largely absent uhie 1960’s, when external pressures forced police
institutions to acknowledge the discretion of indual officers. A crucial role in this process was
the Supreme Court of the United States (SCOTUSj¢ciwlastablished “constitutional principles
as a minimum standard for police work” and by dostgstimulated policy makers to rethink

policies and “stimulated lasting reforms” (Walk2B03: p. 17). Policymakers started to introduce

" The idea of a separation between politics and police has later become a heavily criticized concept. Reiner for
example (following the reasoning of Lustgarten) regards this separation as a false dichotomy (1995; see also Lister
and Rowe, 2016). However, the professionalization movement was a response to the many instances where the
police had become a private army of particular politicians.
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internal rules and procedures confining and strurgudiscretion “by specifyingvhat officers

may and may not do in certain situations [and] ..spgcifying the factors that an officer should
consider in the proper exercise of discretion” (Méal 2003: p. 15-16). However, as will be
discussed later this chapter, there are severdllgns with internal accountability through
rulemaking, and nowadays there is a basic conseammoag scholars that internal accountability
alone has proven to be insufficient (Walker, 20B8jner, 1995; Bayley, 1995; Chan, 1999),

which has led to efforts to externalize accounigbil

2.2.1.2. External Accountability

The first efforts of external accountability in theS. were attempted through the courts. As
mentioned, the Supreme Court ruled on the constitality of police conduct. However,
SCOTUS has no way to enforce compliance. Therefmheocates turned to other forms of
judicial procedures. The first was the use of kitigation, with the expectation that the financial
pressure would force policymakers to reform exgstpolicies and procedures. The second
variety focused on the criminal prosecution of uwdiial officers suspected of misconduct and
abuse of power. These two forms of judicial accahitity touch upon one of the fundamental
guestions with regards to police accountabilityoidtd police accountability focus on the
individual or on the organization? Lister and Rospecifically mention “that the legal system
also provides a forum for scrutinisingid) policing activity and an avenue of redress” (204.6
4), because as they themselves note, most autbidstd focus on “political and regulatory

practices” (ibid.).

Alternatively, activists also used political meamns force elected officials into
implementing forms of external oversight, ofteneafa specific scandal shed light onto police
misconduct. Such pressure resulted either into €BRibbon” commissions or into external
oversight agencies. The first category consister@-time commissions, consisting of experts,
appointed to investigate the incident and, if neags provide recommendations for policy
reform. The creation of permanent external oversight agsnid the second strategy to curb
police misconduct through the legislature. Assuntheginherent inability of police departments

to assure effective internal accountability proceduas a result of both bureaucratic self-interest
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and the power of the police subculture” (WalkerQ20p. 22;see alsoBayley, 1995; Skogan,
2008), independent agencies have been installedvestigate citizen complaints. In a small
number of cases however, the external agency dueteal with individual complaints, in which
case the individual complaint investigations rem#gnbe a part of internal accountability
procedures by the police department. Instead, ndependent agencies will focus on policy
review and community outreach (Walker, 2088¢ alsBayley, 1995; Chan, 1999). The aim of
the policy review is then to identify possible gapdallacies in policies, resulting in individual
complaints. The second part, community outreacbudes on informing the public about the
complaint process, “to overcome the traditionallysed nature of citizen complaint procedures
in police departments” (Walker, 2003: p. 28).

Figure 1: Schematic Overview of Local Accountapiltechanisms in American Policing (inspired by WWalk
2003)

Police Accountability

S

Internal
=t External
A dministrative Judicial Legislative

~ N N

Independent Oversight
Agencies

NS

Individual Policy Review
Complaint & Communitsy
Investigations Outreach

A dministratie
Fulemaking

Criminal Blue Fibbon

Constitution || TortLitigation : -
g Prosecution Commision

24



These accountability mechanisms introduced ovee tiave not replaced each other, but
exist alongside one another, as becomes cleartfierachematic overview providedfigure 1
Police accountability as described by Walker hamb® a myriad of different processes, all with
a different goal and a different target. Bigure 1is incomplete. The most recent development in
American accountability reform has been fiederalizationof police accountability (Walker,
2003; Walker, 2012).

2.2.1.3. Federalization: The Consent Decree

Walker (2003) refers to the development of fedamablvement as a new paradigm for police
accountability. The 1994 Crime Act has expandedauthority of the Department of Justice
(DQJ) to intervene in local jurisdictions, the saled Pattern or Practiceauthority or 42 USC §
14141 litigation, which authorizes the DOJ to imigete local and state police organizations if
suspected of civil rights violations and abuse @ier. If the outcome of the investigation shows
a pattern of such behavior, the DOJ will ensurécjatly accorded reforms in the form of consent
decrees between the DOJ and the authorities intiqnesThe reforms are based on ‘best
practices’ within progressive police departments] @nforced through a consent decrees and
memoranda of understanding agreed upon by the D@Jnalividual police departments. The
Pattern or Practiceauthority is a turning point for police accountaypj because it provides the
federal government with the power to directly imtgve in traditionally local policing policies

and enforce reforms (Walker, 2003).

While the consent decrees themselves differ frolic@aepartment to police department,
their content is grounded in four ‘best practicé¢a) a comprehensive use-of-force reporting
system, (b) an open and accessible citizen contpkiistem, (c) an early intervention (or
warning) system to identify potential "problem"io#irs, and (d) the collection of data on traffic
stops for the purpose of curbing racial profiling¥alker, 2003: p. 7). These best practices are
then translated into a comprehensive accountalghibgram, where use-of-force reports, citizen
complaints and traffic stop data are used as inalisdor problematic behavior, and “become the
raw material for an early intervention (El) syste(Walker, 2003: p. 29). If the information is

systematically collected and properly analyzegydavides important insights in the performance
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of police departments, and serves as a basis fariabfintervention, which “represents a
proactive approach to reducing officer misconduwit tis fundamentally different from the
traditional reactive approach” (Walker, 2003: p).29

The consent decree itself is a formexdternal accountability. It is an external forum
investigating the actor and consequences are @udhcough the judiciary. However, the goal of
the consent decree is to ensure the implementatfonew internal accountability policies.
Building on the idea that the majority of incideatg the results of actions by a small minority of
problematic officers or otherwise the result of ppalesigned policies, the goal of a consent
decree is to implement systems with the capacitgiéntify these problematic officers and failing
policies (Walker, 2003). While the approval of tRattern or Practiceauthority significantly
expands federal influence over local policies,aesinot provide the federal government with any
direct power over the local departments, since ¢myjudiciary and an independently installed

monitor can enforce compliance with the reformsadrupon.

2.2.2. The Limits of Police Accountability Mechanims

2.2.2.1. Issues of Accountability

Despite the importance of proper accountability Inaeisms, it has been notoriously difficult to
both design and implement comprehensive accouitjalsystems. As mentioned, there is a
consensus among authors that internal accountahlline provides insufficient accountability
for several reasons. First, the basic problem waitHorms of administrative rulemaking is the
differences between the ‘paper reality’ and theiacteality on the streets. Reiner provides two
reasons for the inevitability of police discretioagardless of the desirability of police discretio
First, it is impossible to have enough resourcesltways enforce every law, which means
enforcement will also inevitably require priorittan of certain laws over others. Furthermore,
“even the most precisely worded rule requires pregation in concrete situations” (2000: p.
169). For accountability through administrativeerabking to function properly, not only should
the rules be so precisely worded that they covenasy real-life situations as possible, there is
also the need of a form of control by senior offisj which can only be done by extensive
reporting on any incident officers have met. Inlitgapolice policies generally have no or too
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generic policies with regards to very importantextp of police work, which leads to vague or
unclear instruction for street-level officers (Reain2000; Walker, 2003). Furthermore, the
extensive requirement of reporting to senior officimay lead to bureaucratism, where officers
spend such a significant portion of their time oapgr work that it directly affects the
performance of departments and individual officé@han, 1999). But “finally, and most
importantly, the existence of a written rule hardlyarantees that it is implemented as intended”
(Walker, 2003: p. 17), a recurring problem with ahany form of accountability.

While judicial review theoretically serves as aosty control mechanism for ensuring
compliance with the law, in practice it has beetreaxely difficult to use the judiciary for police
accountability. The Supreme Court has, as mentiop&yed a crucial role in ensuring that
policies align with constitutional and human rigisteandards. However, the Supreme Court’s
function is limited to the constitutionality of poles, and has no mechanism for enforcing their
rulings. With regards to tort litigation and criminprosecution of officers, a wide variety of
problems has been identified, all-in-all, therditide evidence to suggest tort litigation has had
any success in forcing policy makers to reform. iBinto tort litigation, the effects of criminal
prosecution have been very limited. The main reasahe great difficulty in prosecuting police
officers. Local prosecutors often lack the willdo so, and federal prosecutors lack the resources.
Furthermore, to proof that an officer had crimimdkent is extremely difficult, and judges and
juries are likely to take the word of police offiseas facts and to believe police action to be
justified (Walker, 2003: p. 20). Also, there idlétevidence to support the claim of deterrence by
prosecution. Finally, Lister and Rowe point outtthidne resources, and cultural and social
capital, required are not equally available to @lister & Rowe, 2016: p. 4), which is especially

the case with exactly those social groups moshfiteebe exposed to police misconduct.

So, both administrative accountability and judicaliew are problematic. Unfortunately,
external review has been shown to have problemwedls First, temporary “Blue Ribbon”
commissions have in most cases have little or npaoty because they have no means to
implement their recommendations. For successfuléamentation of any recommendation, the
police department itself has to be willing to adtpt recommendations, which generally only
occurs if the scandal itself resulted in the appoent of a new police chief, and once public

attention has faded away, the necessity for refdaass as well.

27



Civilian review agencies can be designed in so nuifigrent ways that it is difficult to
provide a general critique. First, there is thdinigsion between agencies focusing on individual
complaints and agencies focusing on policy revigfith regards to the individual complaints,

agencies have had a myriad of problems:

“Many external oversight agencies have been weedtfactive, poorly led, and have not
provided either satisfactory service to individeaimplainants or had any scientifically

measurable effect on police misconduct” (WalkeQ2@p. 22-23).

Some agencies lack the authority necessary for thgk, others lack the resources, some
have been poorly managed, and some fail “becauselatk of political support, disinterest by
police management, or staunch opposition from d¢icallpolice union” (Walker, 2003: pp. 23-
24). Furthermore, several authors have arguedhieanvestigation of individual complaints has
little impact on the overall quality of police sergs. With the vast majority of complaints
resulting in a ‘he said - she said’ argument, irgglent agencies are as unlikely to sustain a
complaint against officers, and even if they dlikre is little evidence that this would have a
deterrent effect, similarly to criminal prosecutieifiorts. Furthermore, independent agencies, like
the Blue Ribbon Commisions, only have advisary powséthout the means to impose
disciplinary action. Also, dealing with individualbmplaints leads to scapegoating individual
officers, rather than addressing systemic probleesulting from the organizational culture
(Walker, 2003; Bayley, 1995). Comparable to angase of administrative rulemaking, external
overview could lead to bureaucratism, which is ew@re time-consuming and expensive than
internal accountability mechanisms would be (BaylE395; Chan, 1999). Finally, Chan points to
the creation of special divisions specifically teatl with accountability requirements. In these
cases, the new division is nothing more than aketarg tool to show compliance with new
requirements, while the department as a wholeeiimg of policies and organizational culture

continue with their conduct unaffected by new regmients (Chan, 1999: p. 256).

For these reasons, authors like Bayley, Chan an#elyaave argued for external review
agencies focusing on policy review instead. Butuabgto individual review agencies and

temporary commissions, they have no means of anfpimplementations. This is justified by
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Bayley, who argues that the task of civilian revievto provide an informed analysis for citizens
to guide their political decisions, buif a community’s elected leaders choose to keep
irresponsible police leaders, they may” (Bayley93:9p. 108). Walker provides a similar
argument, stating that even if recommendationsnateimplemented, they serve an important
role, since it provides outside scrutiny and tramepcy in the functioning of the police
department, resulting in a more “orderly process gablic debate” (Walker, 2003: p. 26).
Furthermore, by establishing the habit of regulatsiole scrutiny, the policy review process
supposedly has the potential to transform the orgéional culture in the long run, since being
under constant scrutiny could force the departrteestructurally behave in a more professional
manner. However, if one uses Bovens’ definitiomodountability, such a form of external policy
review agencies does not actually count as a tcaeumtability mechanism, since there are no

possible direct consequences.

2.2.2.2. The Limits of The Consent Decree

It is clear from his works that Walker (2003; 200%) strong proponent of the ‘best practices’
that make up a consent decree. In his view, théeim@ntation of use of force reporting policies,
open and accessible citizen complaint systems, earty intervention systems collectively
represent the future of police accountability (Vs/k2005). Nonetheless, Walker identifies at
least four potential issues with the consent decréke first problem is that the consent decrees
are ultimately nothing more than “formal adminisira arrangements”, which means they are as
effective as they are operationalized. Official lerpentation is completely meaningless if they
are not properly executed. “The administration ofhs policies over time is one of the key
components in shaping the organizational cultura pblice department” (Walker, 2003: p.48),
so in order for the consent decree to be effective,reforms must be fully enforced over long
periods of time. Walker himself identified sevexadses where the implementation of, for
example, an El system was mostly a theoretical amate since the ElI system was either

ineffective or barely operational.

Secondly, Walker points out that the consent a=cm@ready in place showed mixed

results in terms of implementation and applicatitm.some cases, the department was in
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compliance with most mandated reforms, but in otteses, the department had missed every
single deadline for mandated reforms, or the inddpat monitors met institutional opposition to

reforms every step of the way (Walker, 2003: p.49).

A third concern Walker has about consent decremsha costs associated with reforms.
The mandated reforms in a consent decree requiggrfatic short-term organizational changes”
(Walker, 2003: p.49), which in turn requires a heawestment. While some cities may be able
to carry the financial burden of the reforms, maityes would be unable to bear the costs of the

necessary reforms, which severely impacts the twdfactiveness of the reforms.

Finally, Walker identifies a fundamental problenthathe substance of consent decrees:
the lack of whistleblower protection. This aspea$simg in consent decrees bothers Walker for
two reasons in particular. First, because policeadenents lack procedures rewarding good
officers and good behavior. Second, whistleblowatgztion could potentially help solve the
lasting issues with the police subculture and gsoaated code of silence. While whistleblower
protections laws exist on the federal and statel]aweir effectiveness is doubtful, since “the
burden of enforcing these laws falls heavily on fthdividual...who faces organizational
hostility, the enmity of fellow workers, substamiiegal costs, a long and drawn out struggle, and

a very uncertain outcome” (Walker, 2003: p. 50).

2.2.2.3. Organizational Culture and the Police Sulbitire

An important component of studies into police raefoand police accountability has been the
influence of theorganizational cultureand the police subculturePrevious studies into the
effectiveness of police accountability (Bayley, 39%€han, 1999) have shown how both the
organizational culture and the police subculturey te@ad to officers from every rank opposing
accountability efforts and thwarting investigation® possible misconduct. Whether officers are
looking out for one another, whether they fear Ib@iog subject of an investigation themselves,
or whether they fear being labelled a ‘rat’ orittia by their colleagues, getting officers to
cooperate with accountability investigations intee®f their peers has proven to be notoriously
difficult. For senior officials, key motives for dermining investigations into their department

are generally related to the name and reputatidheoflepartment (Chan, 1999).
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It is important to differentiate between the orgaional culture and thpolice officer
subculture The police officer subculturespecifically refers to a belief system that isrsdaby
most police officers and shapes the attitude arber of police officers in various ways. It
stems from the traditional homogeneity of the pofiarce, which consisted of “white males, with
limited education, conservative political valuesda deep cynicism about people, the criminal
justice system, and their own departments” (Walk84,2: p. 69). This homogeneity of identity
and ideas resulted in a collective belief-systemmststing of several core beliefs. The first is the
believe that the police is the last stronghold leetvorder and chaos. If they disappear, crime
and disorder will rule society. Therefore they muse the tools they are given, arrest and force,
to make sure order is maintained. On top of thatabse they are that last line of defense,
disrespect towards them undermines the respedhé&taw. “People with a ‘bad attitude’ are
seen not only as threatening to police individydblyt as constituting a symbolic attack on law
itself” (Bayley, 1995: p. 101). The third factor timeir belief system is the contrast between their
responsibility to protect society and their limitealpabilities to do so. Ultimately, it is the juti
system that punishes the wrongdoer, and all teenatie wrongdoer ultimately gets away. This
leads to a notion among officers that they shooldetimes take care of everything themselves,
instead of waiting for the justice system to maymeits job. And as long as their victim is
relatively powerless, and their abuse is “not dsosgcessive” (Bayley, 1995: p. 102), they can
probably get away with it.

Walker argues that the idea of tipmlice subcultureis “enveloped in myths and
stereotypes” (Walker, 2012: p. 68), and that theraased diversification of police forces are
reason to question the notion of the police subceilin general, and that variations between
departments in the subculture are significant. Nwgless, thesubculture forms a significant
obstacle for reform.

But thepolice officer subculturés only part of the larger organizational cultuvehin
any department, and the organizational cultureaegel has also proven to be a significant
obstacle for change. In Skogan’s paper on thecdities of police reform, no less than five of the
eleven causes for reform failure were forms of stasice from within the organization or
resistance by the union (Skogan, 2008). In genterahs, the resistance is the result of new
policies forcing officers to change their ways,c®more rules upon them and increasing the

scope of their work, which they feel undermines éffectiveness of their work. An additional
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problem is the lack of trust between rank and ditigicers and high-level officials. Management

regularly imposes rules upon the officers (Skodg2008), because of a lack of trust in their
conduct, while the street-level officers shielditlaetions from senior officials, making sure they
“cover their ass” and look out for each other (Rejir2000). Somewhat contradictory, while

internally officers want to shield their actionorn superiors, it is often management who
undermines external review efforts. It undermirtes public image of the police and leads to a
protective stance in order to protect their gooch@#@Bayley, 1995; Reiner, 2000). Chan’s review
of the corruption scandal in Australia even showeat rather than supporting and encouraging
officers to report misconduct, senior officials aiaraged officers to report on their colleagues,
and often it was the complainant who became sulgéahvestigations or whose career was
negatively impacted as a result of his or her astid’he subjects of the original complaints on
the contrary were protected in several ways, eiblyedtleviant behavior towards the investigation,
or by warning the subject and leaking informati@@han, 1999: p. 261).

The importance of police culture on the behaviooffiters is difficult to understate. Studies on
policing have shown that officer behavior is infiged more by the organizational context than
by any individual background, including race andceation (Bayley, 1995). It is for exactly this
reason that almost any auth@eé amongst otheiBayley, 1995; Chan, 1999; Reiner, 2000;
Walker, 2003; Walker, 2012; Lister & Rowe), consglehange of the culture within any
department to be the main concern of accountabiityd the crux in effective accountability
reform is to change the idea that it is the poliessus the world, and that officers have to protect
each other and their department's good name, byndidnisconduct and undermining
accountability.

2.2.3 The Use of Force

A fundamental question for accountability aftereadly police shooting is whether the use of
force was legitimate or excessive. Police offideage the power to use force as long as the use of
force is legitimate and reasonable. The legal bisighe use of force by police officers is
governed by the Fourth Amendment’s reasonablertasglard. In the 198&raham v. Connor

decision, the Supreme Court ruled that:
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“Determining whether the force used to effect atipalar seizure is ‘reasonable’ under
the Fourth Amendment requires a careful balancihghe nature and quality of the
intrusion on the individual’s Fourth Amendment me&&s against the countervailing
governmental interests at stake. The reasonablehasgarticular use of force is based on
the totality of the circumstances and “must be gdlffom the perspective of a reasonable
officer on the scene, rather than with the 20/20owi of hindsight.” (DOJ CRD & USDA
North Ohio, 2014: 12).

The Sixth Circuit court subsequently identifiedettirkey factors judges should consider when
determining whether the use of force was reason#ideseverity of the crime; the threat-level
posed by the suspect to the officers or others; amgther the suspect resisted or attempted to
escape arrest (DOJ CRD & USDA North Ohio: p.13).eWhhe case deals specifically with
lethal force, courts have upheld slightly stricteitings, arguing that deadly force is only
permissible if the “officer has probable cause @bidve that a suspect posesiaumediatethreat

of serious physical harm to the officer or anotperson” (DOJ CRD & USDA North Ohio,
2014: p.13). If the suspect is “unarmed or otheewien-dangerous”, or when the “suspect has a
weapon, but the officer has no reasonable beliat the suspect poses a danger of serious
physical harm” (DOJ CRD & USDA North Ohio, 201418), the use of deadly force is not

justified.

The key issues with these rulings are the notibrthe ‘perspective of a reasonable
officer’ and the notion that the officer must hdpeobable cause to believe’. Because the court
has ruled that one cannot judge with 20/20 hindsijite actual danger posed by the suspect is
largely irrelevant for the judgement of a deadlyc® incident. What matters is whether the
officer believedthat the suspect posed a threat. The possibldicatrons these ruling could have
for the indictment of police officers after the usleexcessive force, were clear among scholars
and authors warned against a too lenient applicatiagheGraham v. Connoruling. Brown calls
on courts to “resist the temptation to revert gubstantive due process inquiry under the guise of
applying Graham” (1991: p.1286). She acknowledges only when the defendant’s conduct is
improperly motivated” courts are willing to upho#d plaintiff's claim, but she argues courts

should be *willing to hold that a well-intentiondulit objectively unreasonable use of force
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violates the fourth amendment” (Brown, 1991: p. @25 years later, Brown’s fears seem to

have come true. As Jacob concludes in 2016:

“‘Complete reliance on the ‘objective reasonablenstssdard with deferential posture
toward police judgments in deadly force cases ignoded and does not afford proper
respect for the sanctity of human life by askinghiére is anything that could be done
differently to avoid the loss of life” (Jacob, 2036 359).

2.3. Conclusion and Situation of the Problem

The definition of accountability provided by MarloBens (2007) will be used as the working
definition of accountability for this thesis. Bowemlefined accountability asa“relationship

between an actor and a forum, in which the actos ha obligation to explain and to justify his
or her conduct, the forum can pose questions args padgement, and the actor may face

consequencégBovens, 2007: p. 450).

From this definition four key components of accalnility can be derived. Each
accountability mechanism requires actor that is being investigated, farum performing the
investigation, and an inquiry by the forum into t@duct with an explanation of the conduct by
the actor. After the inquiry has been concluded, fdrum has the power to judge the conduct
(justification) and to impose consequencesuttome consistent with the judgement. It is
important to note here that Bovens himself onlyggd®ur questions (by who, to whom,

Bovens (2007) also outlines the functions of actahitity and he identifies three direct
functions of accountability. First, accountabilgpsures that the public institutions abide by the
law and follow internal procedures. Second, by ifigkpublic institutions to “the democratic
chain of delegation” (Bovens, 2007: p. 464) accalitity provides the public with a level of
democratic control over public institutions. Thirdccountability functions as a learning
mechanism and provides valuable lessons for fupolcies. On top of these three direct
functions of accountability, Bovens (2007) also nifees two indirect functions of

accountability: legitimacy and catharsis.
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While Bovens provides a clear definition of accalnlity, Walker (2003) offers a
framework for categorizing accountability mecharssnith regards to police organizations in the
U.S. Most importantly, Walker separates internahfrexternal accountability. In Walker’s view,
internal accountability includes all administratieccountability procedures that function
completely within the police organization, wherd¢eimal reporting procedures would follow
hierarchical structures, automatically leading riteiinal accountability towards one’s superior
officer (Walker, 2003: p. 13). When applying thefidiéon of accountability to this
categorization, internal accountability is accobility where both the actor and the forum are
part of the organization itself. In contrast, ertdraccountability refers to accountability witketh
forum being organizationally independent from tletoa (Walker, 2003: p. 17). For Walker,
these forums can either be judicial or legislatubere legislative accountability refers to the
installation of one-time commissions — charged witvestigating a particular incident - or the
installation of permanent external oversight agesei either to investigate individual complaints

or to focus on policy review and community outre@éfalker, 2003: pp. 21-28).

This theoretical framework will be applied to intigate accountability in cases where use of
force by the U.S. police has had a deadly outcdmgudge the legitimacy of the use of force,
the Supreme Court has defined the standard of ctlage reasonableness’. But the standard of
‘objective reasonableness’ has become a highlyl@nodtic standard for judging the use of
deadly force by police officers (Jacob, 2016) amdblig debates have swelled over whether
America police has become unaccountable in casesewtolice force results in the death of a
person. However, just because the standard foirgdpe legality of a policeman’s conduct is
problematic, does not necessarily mean that tleerm iaccountability or that theccountability
mechanismsare ineffective. Bovens (2007) offers objectivéetia to judge whether there are
accountability mechanisms in place, while WalkeédQ@) provides a schematic overview of the

various possible accountability mechanisms thatamd identify in the United States.

The problem this thesis addresses is whether thkseries adequately analyze
accountability when applied to the use of deadlgdoBy applying Bovens (2007) and Walker
(2003) to cases where police officers used deamtigefin a confrontation with a civilian, this

thesis aims to add to the body of literature onceohccountability and help the public debate on
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the use of force move forward. Understanding thectioning of accountability mechanisms in
such a case helps identify problems in theoretimions of accountability, as well as the

identification of problems in the practical apptioa of accountability.
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3. Methodology

3.1. Research Question

The aim of this research is to expand our undedgtgnof the concept of accountability, by
testing Bovens (2007) theory on accountability anspecific empirical setting. As discussed in
the previous chapter, Bovens (2007) has providedearetical framework for understanding
accountability mechanisms, while Walker (2003) deped a structural framework for police
accountability in the United States. By combinitgde two theoretical frameworks into one
innovative framework with operationalization anddicators, and then applying this new
framework in an empirical setting potential probeim Bovens’ definition of accountability and
Walker’s accountability structure for the policeAmerica can be identified - which makes this
research a theory-testing one - an explanatoryryhéesting research question (RQ) was

developed:

How can theories of Bovens (2007) and Walker (2083accountability explain the

deadly police shooting of Tamir Rice?

In order to provide an answer to this questiors itecessary to answer a set of sub questions:
1. What occurred during and after the shooting of TraRice?
2. Which internal accountability mechanisms are setmiation after the shooting
and when?
3. Which external accountability mechanisms are samotion after the shooting

and when?

3.1.1. The Different Stages of the Research

The research for this thesis has been dividedtimtostages. The first stage is based entirely on
the structural framework distilled from Walkefiglre 1). In chapter four, all accountability
mechanisms identified in the case will be discudsedarrated form, based on the structure of
Walker. Therefore the chapter will discuss accadoititp mechanisms identified by Walker as

external in section 4.2, and accountability mectasi identified by Walker as internal are
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discussed in section 4.3. Section 4.4. discussesiatability mechanisms that are excluded from
Walker’s framework.

The second stage of the research is the conductioa systematic analysis of all
mechanisms on the basis the formal requirementsaémountability as distilled from the

definition of accountability by Bovens.

3.2. Operationalization

Since the aim of this research is testing the tbearf Bovens (2007) and Walker (2003), it is
these two frameworks that will function as the bder the operationalization scheme. For each
element of Walker’s structural framework, the falements distilled from Bovens’ definition

will be applied in order to understand the reatityaccountability in the selected case. The in-
depth analysis of identified accountability meclsam will be done through the questions drafted
by Bovens’ for each element: accountability by wheomwhom, on what conduct, and with what
obligation (Bovens. 2007: p. 46Bigure 2provides the operationalization scheme for anatyzi

the accountability mechanisms.

Walker’s structural framework is representedigure 2 by box 1 and 2 in the second
column, indicating the distinction made by Walketveeen internal and external accountability.
The boxes in the third and fourth column (1.1.,.,123., 1.4., etc.) represent the formal
requirements distilled from Boverisach accountability mechanism will be analyzedrenhkasis
of the four characteristics of accountability: whiactor is being questioned: which forum is
calling the conduct into question and what ar@dwers; what is the explanation of the conduct
by the actor in question; and what is the outcofrt@eprocedure and how is that justified by the
forum? The outcome of this analysis will be presdnat the beginning of each section, by

submitting a completed table as exemplifiedliaple 1.
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Figure 2: Operationalization Scheme 1

1. Internal
accountability

Accountability
mechanisms

2. External
accountability

1.1. Actor

Whois being
held to account?

1.2. Forum

Who is the forum
and what powers
does it have?

1.3. Outcome

What is the
outcome of the
procedure?

1.4. Justification

How is the
outcome
explained?

2.1. Actor

Who is being
held to account?

2.2. Forum

Who is the forum
and what powers
does it have?

2.3. Outcome

What is the
outcome of the
procedure?

2.4. Justification

How is the
outcome
explained?

Table 1: Bovens Applied to the Accountability Metbia

Indicators Findings
1.1. Actor Who is being held to account?
1.2. Forum Who is the forum and what powers doe

have?

1.3. Outcome

What is the outcome of the procedure?

1.4. Justification

How is the outcome explained?
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3.3. Research Design

3.3.1. Single Case Study Design

This research focuses on an empirical setting waeceuntability mechanisms can be observed
in order to test theoretical concepts of accoulfitgblFor understanding accountability in practice
it is necessary to understand the unigueness tfiaaiient and the complex conditions shaping
the context of the case. Yin (2012) defines a cstaey as“an empirical inquiry about a
contemporary phenomenon (e.g. a “case”), set wittsnreal-world context — especially when
the boundaries between phenomenon and contextoareearly evident’(Yin, 2012: p. 4). The
practice of accountability within the police carsbbe understood by studying the phenomenon
through contemporary events over which the researblas no control. To explain both the
process and the outcome of accountabhititits contextrequires consideration of a single case in
its entirety, the trigger incident itself and evesgpect of its aftermath, in a holistic approach

using a variety of sources

An in-depth study of a single case provides theoopity to test theoretical notions on
the functioning of accountability within its (Amean) context, while a comparative study would
be more suitable for understanding the differerineaccountability in different contexts. The
choice for a single case study rather than a coaiparstudy follows from Yin’s argument on
‘analytic generalization’, where the function ofcase study is similar to the function of an
experiment. The goal of this studynst to generalize findings on accountability in théested
case to other cases of police shootings, but radhiest theoretical notions on accountability in a
practical context (Swanborn, 1994: 326-32@e alsorin, 2009). It does not offer conclusions on
the correctness of the outcome of accountabilitglraaisms. In terms of external validity, the

conclusions of this case are not applicable tocasg other than the one discussed in this thesis.

The shooting of Tamir Rice has been chosen fromesgtected list of deadly police use
of force incidents. This list has been includedAppendix A. From this list, the case of Tamir
Rice has not been chosen at random, but precisalguse of the context of its case. While
deadly shootings in itself are extreme situatiarsaiccountability, the case of Tamir Rice is an
outlier even within the sample-pool of deadly shmgt. The shooting of a suspect within

seconds after arrival, where the victim turns @aubé a 12-year-old who in hindsight posed no
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serious threat to the officers or the environmengn extreme case even as compared to other
deadly shooting. Furthermore, the shooting of TdRitie occurred in the midst of the grand jury
decisions not to indict the officers in the caseblichael Brown in Ferguson, Missouri, and Eric
Garner in New York. The shooting was therefore idiaely connected to those cases and BLM
in general. These circumstances would suggestatt@tuntability in this case was applied with
scrutiny - regardless of the outcome - which imtjustifies the selection of this particular case
for understanding the various existent forms obaatability.

The design of this thesis is both transparent apticable. All sources used for case-
building and analysis are publicly available and bea obtained online. The unit of analysis is the
Tamir Rice case. The unit of observation is thdective body of sources collected on the case
with regard to the way the Cleveland Division ofi&® handled this case, which includes media

sources, policy documents and governmental reports.

3.3.2. Presentation of the Case

November 22, 201Aear the Cudell Recreation Center a 12-year-ojdvias playing with a toy
gun, occasionally pointing the gun at people wajlry. A witness decided to call 911, telling
the call-taker that “the guy keep pulling it in aadt of its pants. It is probably fake, but you
know what, it is scaring the shit out of me” (Mc®in2015; Los Angeles Times, 2014). A couple
of minutes later, two police officers, Timothy Laelnn and Frank Garmback, arrived at the
scene, driving the car directly next to the gazebere the boy sat, and within two seconds after
getting out of the car officer Loehmann pulled gnis and shot the boy.

In the 911-call, the witness mentions twice tlnat gun is probably fake. With regards to
the appearance, the witness starts by describingrBaattire, but is interrupted by the call-taker
who repeatedly asks about the suspect’s race. &@Her anentions that he thinks Tamir is
“probably a juvenile” (Los Angeles Times, 2014; Moy, 2015), but the call-taker does not
remark his observation. The witness’ remarks wattpards to Tamir's age and the notion that the
gun is “probably fake” are missing in the follow-Ugetween the dispatcher and the police

officers. Instead the officers respond to a CodallLfrom the dispatcher, who stated that a black
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male was sitting on the swings in the park, comusly pulling the gun out of his pants and
pointing it at people (CNN, 2014; McGinty, 2015).

Officer Garmback was driving the patrol car wiffiacer Loehmann in the passenger seat.
When they arrived at the scene, Garmback did ndt th@ car at a distance in order to assess the
situation. Instead, Garmback drove the patrol c&o the grass patch directly next to the gazebo
where Tamir Rice had just gotten up from a parkchefVhen officer Loehmann stepped out of
the car, the distance between him and Tamir Rice mamore than one or two meter. Rice
reaches for his waistband, where he kept the gunLaehmann immediately shot Rice, who
collapsed at the spot. According to the officiadmg, the two officers ordered Rice to raise his
hands, but he would have refused and reached$agum instead, which led to the officers firing
two shots, of which one struck Rice in the abdon(elcGinty, 2015). After the shooting,
Loehmann took cover behind the trunk of the cailevbfficer Garmback took a similar position
behind the hood of the car. Then the shots fiedbwas made, stating:

“Radio, um, shots fired! Male down. Um, black mateaybe 20 [years old]. Black
revolver - black handgun. Send EMS this way. Amdaa boss” (McGinty, 2015).

After about 40 seconds, officer Garmback slowly rapphed Rice and kicked the gun away,
which at that point laid next to Tamir's body, whiLoehmann kept his position behind the car
with the gun drawn. After about two minutes, TaRice’s 14-year-old sister came rushing to the
scene, where she was held back by officer Garmhalet, restrained her and held her down to
the ground before he, with the help of off-dutyicéf Cunninghaf) handcuffed the girl and
placed her in the back of the car (McCormack, 20A&r a bit more than three minutes, a FBI
Special Agent arrived at the scene. As a traingdmedic, he is the first to provide first-aid to
Rice, treating his bullet wound in the abdomen.afimbulance arrived about ten minutes later and
Tamir Rice was then rushed to the MetroHealth Madienter, where Tamir Rice passed away
at 2:30 A.M. the next day (Mayor Frank JacksoRleveland.comiNovember 24, 2014).

® Officer Cunningham did not respond to the call, nor was he present during the shooting. The officer was off-duty
and was working at the Recreation Center. According to McGinty (2015), he followed Rice’s sister when she ran out
of the Recreation Center towards the crime scene.
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3.3.3. Possible Pitfalls

While the case study design is the preferred ddsigrhis study, Swanborn (1998) warns about
generalization based on a single case study. Becausase study focuses on a real situation
within its context, the number of variables affagtthe outcome are seemingly endless, and there
is always the chance that a case is an outlieoiociently fits the theoretical model (Swanborn,
1998: p. 327). Applying this argument to the mettlodical framework of this thesis highlights
several potential problems. First, the case seledias been based on the fact that the incident
had a deadly outcome. However, because the incltmhta deadly outcome, it also received a
large (disproportionate) amount of public attentierhich resulted in a high level of public
scrutiny. Therefore, public officials are also mdikely to apply accountability with particular
scrutiny, or at least are likely to appear to apptgountability with particular scrutiny. If the
result of the case had not been the death of thged®old, it is questionable whether all the
accountability mechanisms traced in this case wdwde been activated. This is especially
relevant in this case, because of the context®BthM movement and the simple fact that the

victim was a child.

Second, as has been mentioned before, the gibéd fiesearch is not to judge whether the
shooting was justified. However, normative judgnseon the justifications offered for the
incident have to be made in order to assess theuatability mechanisms. This makes the
research and the conclusions vulnerable for bizedan the case selection. It is crucial, but
difficult to differentiate between the facts of tbase and opinions on the case, whether it is the
opinion of this author or that of others. This Iscarelated to a third possible pitfall: a lack of
detail. Because this study focuses on a single d@asecrucial that the case selected is studmed i
whole. If elements of the case are missing, theclosion of the research is utterly useless,

because the case is then by definition not fubgdssed and the research therefore incomplete.

3.4. Methods: Triangulation of Methods

The triangulation of methods for this thesis cass document analysis, media analysis and

desk top research. Ideally, interviews would havevided a valuable additional source for
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understanding the various perspectives on the tasdime constraints, financial limits and the
physical distance between the unit of analysistaedesearcher created a barrier which made it

impossible to make proper arrangements for intarsie

3.4.1. Data Gathering

The data for the media analysis is collected onligeusing key search words in a variety of
search engines: Google, Factiva, YouTube and ttieives of a variety of local, national and
international news mediaThe following key words have been used in thesech engines alone
and in combination with one anothd&ramir, Rice, accountability, shooting, Cleveland|ige,
officer, Loehmann, 911-operatoHowever, as is often the case online, one sounte Ito
another one, which provides valuable new sourcesedls Collectively, this process provided a
wide variety of secondary written and video sourtesn newspapers, TV-stations and online

journalists.

The primary importance of the media analysis isriderstand the case and the timeline.
It also provided valuable starting points for ftltesearch to primary sources for the document
analysis. Key moments in the timeline representatie media are those moments where specific
accountability mechanisms have either been stamdthished. For example, prosecution of a
police officer is highlighted in the media at thmre®ments: when the prosecution starts, at key
moments in the court, and after the conclusiorhefggrosecution. Each of these moments in the
timeline is either documented by the organizationdandividuals responsible, or follows the
publication of documents. To return to the examples start of prosecution follows the
publication of an investigative report, key momentsourt are documented by the court, and the
outcome of the case is documented by the courtsélpgimary sources consist again of both
written and video sources. The written sourcedamiments and presentations outlining official
procedures and presenting the findings of spepifacedures. In one case, there was a public
Dropbox (named ‘Police Presentation’) created by @ity of Cleveland, in which they had
published all the reports related to the internaéstigation. This Dropbox was accessed through

a link included in the press release (Ciaccia arniliamvs, 2017). The video sources are movies

° Primarily Cleveland.com, the New York Times, the Washington Post and the Guardian.
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providing a full or partial view of certain momenisthe timeline of the case. For example, uncut
videos of specific press conferences have beem fyloaded on YouTube, as well as long
segments of an organized public forum. These pyinsaurces have been collected through
search engines and from the websites of the orgémiv involved in the procedures and

responsible for the publication of the documentguastion. Some documents officially released,
as is the case with the investigative report of @oainty Sheriff were originally released for

publication, but can no longer be found on the @cator’'s website. However, in those instances,
media websites had also published the full reperteteased. Especialyieveland.conand The

Washington Postften posted the full publication on their own \sié.

Finally, for the collection of sources for the Kesp research, this research relied mostly
on the catalogue of Leiden University, although sosources have been obtained through

Google Scholar.

3.4.2. Data Exploitation

In order to ensure a complete overview of the @asts entirety, data exploitation started with
creating a timeline and including all the sourcéter the incident was fully covered by the
timeline, individual sources were analyzed. Foihboiedia analysis and document analysis, this
research applied a system of color coding for #agous indicators. Evergctor encountered in
the documents was marked with a yellow marker, evbiferyforum encountered was marked
with a red marker. Whenever a source mentioned someof justification for the conduct of an
actor, it was marked with green, while consequerfoeshe lack of) were marked with blue.
However, this method for exploiting the data wadyoapplicable to the written sources.
Therefore video sources, if their content wasvaht for the analysis, were summarized (not
fully transcribed), after which the same systensading was applied to the summary. Ultimately
the data derived from the sources will be analyrsidg the operationalization scheme presented

in section 3.2.

Internal validity is achieved by identifying eacleraent of Bovens’ definition for the individual
mechanisms in place. If there are mechanisms #ibtd have all four elements, one could

guestion whether it truly concerns an accountghitiechanism, or whether Bovens’ definition is
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truly comprehensive. Reversely, if all four elenseate identified in a mechanism that is not
included in Walker’s structure of accountabilithah this would show the limitations of his
distinction between three kinds of accountabilityd aquestion the comprehensiveness of his

structure.
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4. Analysis

This chapter discusses accountability of the TdRne shooting as a narrative. The first part of
this chapter, section 4.1., explains the contexthef case. It provides a narrative of the most
important events in the weeks and months followilregydeath of Tamir Rice, including a public
forum where citizens question city leadership, gbblic release of crucial evidence for the case,
as well as the release of a federal investigagpent regarding civil rights violations by the CDP.
After section 4.1., this chapter will discuss theee separate accountability mechanisms that
have been identified in the available sources usiegstructural framework distilled from Walker
(2003). These mechanisms are discussed in sect®oradd 4.3. following Walker’s structure.
Section 4.2. discusses the external accountaliéghanisms identified — criminal prosecution
and tort litigation, which are both judicial accaalpility mechanisms. Section 4.3. discusses the
only internal accountability mechanism identifiedthe case: administrative review. Section 4.4.

discusses an outlier: an accountability mechaniahdoes not fit within Walker’s framework.

Figure 1: Schematic Overview of Local Accountapilitechanisms in American Policing (inspired by Wéglk
2003)
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4.1. The Shooting in Context

4.1.1. Public Outrage in Context and the Immediatéftermath

4.1.1.1. The First Responses

In terms of public response, the death of TamireRiannot be seen as an isolated case. In the
summer of 2014, the deaths of Michael Brown in Esom, Missouri, and Eric Garner in New
York had ignited nationwide outrage and protests. #oth cases grand juries were installed to
judge over a possible indictment of the police a#fs responsible, and in both cases the grand
jury decided not to indict the officer. The verdictthe Michael Brown case was decided on the
Monday after the Tamir Rice shooting, while in #éc Garner case the verdict was made public
eleven days later, on th&’ ®f December. These grand jury decision only fugletllic outrage
and sparked nationwide protests (Gurman, 2014; tlang, Epstein and Glenza, 2014). Th& 24
of November 2014 was marked by demonstrations weraé major U.S. cities to protest the
grand jury decision and while most protests weracptil, the protest in Ferguson turned into
major riots, including looting, arson and gunfidupshi, 2014). Although the demonstrations
focused on the non-indictment of Officer Darren &il, many demonstrators showed signs
commemorating Tamir Rice and other references eéodémth of Tamir Rice could be found at

most protests.

In Cleveland the situation was reversed. Hereptiogests focused primarily on the death
of Tamir Rice, although references to the deathdviamdhael Brown and Eric Garner were
plentiful. On November 25, protesters temporarilgcked a freeway during a protest march,
where activists chanted “hands up, don’'t shoot” &mal justice, no peace”, two BLM chants.
When the protest march went past a county jail,ates showed support for the march by

banging on the windows (Gillispie, 2014).

Public officials were caught in a bind. On the drand the precarious situation forced
public officials to be careful with public statemtenwhile they simultaneously faced calls for
transparency and accountability. The first pubtatesments were made by police spokeswoman
Jennifer Ciaccia and deputy chief officer Ed Tonibaese first statements set the tone for future

statements and the framing chosen by public officied Tomba made clear that the boy did not
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threaten the officers or pointed the gun at theot, Giaccia stressed that the officers did not
know the gun was fake: “it looks really, really Ikeand it's huge” (Fitzsimmons, 2014). The
president of the local police union noted thatdffeers had seen Rice pick the gun up from the
table, where he was sitting with several others/@4a2014).

On Monday, a major press conference was organaeare Mayor Jackson, Chief
Williams, Deputy Chief Tomba and District AttornéipA) McGinty were all present. Mayor
Jackson started the press conference with condeddncthe family of Rice and commemorating
the tragedy. But in doing so, the mayor clearlgm@atited to relieve the police from some of the

pressure by relating the incident to other incidemth young victims:

“But | want us to remember that a 12-year-old cholst a life. And that, uh, those of you
who were here Saturday know that there was a 9-gldavho was shot, survived, not by
police, there was a 17-year-old female who lostlifernot by police, and a 19-year-old.
And | say that to you because, | don’t know anymnthis room who probably could not
empathize or actually feel someone in those a¢ed,they care about, that they love”
(Cleveland.comNovember 24, 2014).

Chief Williams also attempts to minimize police pessibility by focusing on the dangers of
weapons. “From this tragedy, we can gain knowledgel we can proactively and diligently
teach our children, and our community about thegdeshof weapons, mainly handguns, whether
they be real or fake. Guns are not toySleveland.comNovember 24, 2014). He emphasizes
the relationship between the police and the comiyuyy stressing that the police cares about
“‘each and every other person in this communi@egeland.comNovember 24, 2014) and that

families should make sure children understandtti@police is there to protect them.

Chief Williams and Deputy Chief Tomba also go ithe procedures that will be set in
motion. First, the police offered the family thepoptunity to view the available videos, for
which the family sent official representatives. Mdins stated that the officers were on
administrative leave, “which is per our protocdCl¢veland.comNovember 24, 2014). He does
not mention that this administrative leave is ofuly the first three days following the shooting,
after which the officers go back to work, althoughy were not allowed to go on patrol (Shaffer,

2014). At the moment of the press conference, theeos had not been formally interrogated, for

49



which a lawyer and a union representative have dopkesent. The investigation will be
conducted by thdJse of Deadly Force Investigation Uniivhich includes members of the
Homicide Investigative Team, the Internal AffairsirBau, the Integrity Control Section, the
Prosecutor’'s Office, the Community Relations Boardi the Office of Professional Standards.
The unit has a 90 day mandate before the invesiigatust be completed and turned over to the
County prosecutor, who conducts its own investayatind reviews the evidendgléveland.com
November 24, 2014). Prosecutor McGinty assured ithiat standard policy for him to always

present such a case to a grand jury.

4.1.1.2. The Public Forum

A day later, on November 25, the city organized ublig forum where members of the
community could pose questions and express thavamces. The forum took place within the
Cudell Recreation Center and many senior officiadsluding the mayor and the chief officer
were present. From the available videdgl(hag Media2014A/B/C/D/B), it becomes clear that
while the event was largely peaceful and respectnd that the community appreciated this
opportunity for a dialogue with public officialsyqiesters were not allowed to bring signs into
the center and there was widespread dissatisfaetitin the official response to the incident.
Most questions focused on the behavior of the pptigeir training or the accountability process,

although same citizens accused the police of nen{dtactices {Vidmag Media2014).

While there were many exchanges between officiatsatizens during this forum, a few
stood out in terms of relevance for this thesise Titst was the response of Mayor Jackson to a
guestion on accountability. The mayor acknowledgesl importance of accountabiligs an
administrative processbut also stressed the difference between judiaral administrative
accountability, stating that the legal processuisaj the city’s hands and remains the duty of the
prosecutor and the court. He contrasts this typeaofountability with administrative
accountability, which he points out occurs “becatlsey violated the process, procedures or
general police ordersV{dmag Media2014).

A second exchange related to police reforms shav@ductance by the mayor to enforce

reform through legislation. Chief Williams firstmarks how he believes in community policing
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and that it is one of his main goals as chief digeao establish real community policing policies
within the department. Only moments later, the magsponds to a question about legislative
reforms by stating that “you can’t legislate youaywout of this...the real question here is: can
you change behavior and can you change that redtip that will cause people not to want to do
the things that they do'jdmag Media2014B).

When a citizen asks about psychiatric evaluatidribeofficers, Chief Williams explains
that, before hiring, they go through a psychololgealuation, physical and mental testing and
six month training before they go into the fieMidmag Media2014B). While this statement on
its own may not be remarkable, it becomes veryvegle days later, when an assessment of
Loehmann’s handgun performance becomes part gfuthkc record.

But the most fundamental exchange of that eveniogurs between one community
member and Chief Williams with regards to the usérce by officers. The citizens questions
why the police officer (Loehmann) used a shot ia tibrso, in contrast to for example a shot in
the arm or leg, and whether or not an officer stidnd held to a different standard than ordinary
citizens, since officers (should have) receivedifting that should exceed what | have, or what
I’'m capable of doing” Vidmag Media2014B). Chief Williams at first generally explains hot i
is assessed whether the use of force is justiigdxplaining that use of force is justified if the
level of force is equal with the level of threatspd by the other person. This general answer is

not satisfactory and the citizen rephrases histoqpresafter which Chief Williams responds:

“Again, | don’t want to talk about what happenedhat specific split-second. You'll be
able to see that on the video tomorrow. If an effis faced with a person with a weapon
in their hand, or about to use a weapon, or a weapotheir person, an officer has this
much time to decide whether or not that personcisiadly going to use that weapon
against them, or that person is going to give upd Aur officers are trained to give
commands. ‘Show me your hands’, ‘put your hands \gblow me your hands’. That in
itself is gonnagic) tell my officer whether or not, during that sp#cond, he has to use
his firearm or other means of self-defense, or fleason is gonnasic) comply. So that's
our level of training. If | encounter you and yoavia a weapon on your person, the first
thing I'm gonna $ic) tell you is: ‘show me your hands, put your hamgsso | can see

your hands’...And if you don’t show your hands, oydu put your hands places that may
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be near that weapon, than that tells the officat ftou're a threat to that officer or that
officer’s life, and then that officer has the rigit respond with deadly force” (Chief
Williams in Vidmag Media2014B).

This exchange shows a fundamental debate undertii@gramir Rice case. Was the officer
justified in using force, or more specifically déatbrce, and shouldn’t the officer be capable of
handling such a situation in a different manner*tHesmore, there are several crucial
components to Chief William’s response. First, karts by noting that he does not want to
discuss the event itself, since the tape had rem beleased. Nonetheless, his general remarks are
quite similar to the justification that will repeally be used by those defending the actions
throughout this process. The first aspect of tlefense is the split-second decision making. An
officer has to assess in a matter of mere secomgsher a person is a threat or not, and if the
officer believes the suspect is a threat, he hagitht to use force. The second aspect of this
defense is the use of commands. If an officer contma person to do something (‘put your
hands up’) than the person has to comply. Thisraegq can also be traced to the very first
public comments of the police on the day of thedest, when the police said Tamir refused to
put his hands up and instead reached for the gtesifimons, 2014).

4.1.1.3. The Video Released

One day after the public forum, the official setusiideo from the recreation center is released
(News 5 cleveland2014A/B). While the police at first decided not to reledke video, they
changed their minds after the Rice family requetihedrelease. Nonetheless, prior to the release
of the video, representatives of the Cleveland $dvi of Police (CDP) expressed confidence in
the video and believed it would show the officetedcreasonable during the incident (Withnall,
2014). During the press release of the video Defiltief Tomba remarked that “this is not an
effort to exonerate. It's not an effort to show thelic that anybody did anything wrong. This is
an obvious tragic event where a young member otoormunity lost theirgic) life. We’'ve got

two officers that were out there protecting the ljuthat just had to, you know, do something
nobody wants to do.”
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Once the video was made public however, the pgaepf the case did not improve.
Instead, the video raised a lot of questions, ast §bout the incident itself, but also about the
explanations offered by police officials so far.v¢eheadlines focused on the fact that the
shooting occurred within seconds after the arrifathe police and that the victim was only
twelve years old qee for exampleHanna, 2014; Booth, 2014; Fitzsimmons, Z2B140n
Cleveland.corf, a highly critical editorial is published questiog the police’s actions for
several reasons. First, the editorial argues thigtunbelievable no one gave first aid to Tamir,
until the FBI agent arrived four minutes later (dal Board, 2014). What is remarkable about
this statement is that this information had notrbesade public. When thBew York Times
guestioned the CDP about this accusation, a spakestaclined to comment, stating that he
couldn’t do so because the officers’ conduct in fiautes after the shooting were “part of the
investigative process” (Oppel, 2@} Second, the editorial questions the statemdwtpolice
had made before the video was published, and stdlue senior officials for defending the

officers.

“Deputy Police Chief Ed Tomba said the officersemet Tamir to ‘show your hands’
three times from the ajar passenger door, bubdr's to believe that's possible based on
the video. The shot that struck Tamir appears teehzeen fired the very moment the
officer stands up after getting out of the car.thifs is the proper technique for
confronting an armed gunman, let alone a 12-yedrboly with a toy gun, one has to

wonder what training manual they are consultingdi{&ial Board, 2014).

This was the beginning of a streak of negative pi&s/erage on the CDP. On December 1,
Cleveland.conpublished an interview with the father of the i officer, Fred Loehmann,
who is the first person to publicly speak out omdieof the officer himself. In the interview,
Fred Loehmann provides a story similar to that abljg officials: his son had no choice, he
didn’t know the gun was fake and he thought the mas an adult. But in discussing Tim
Loehmann’s background, his father makes a notieeabmment. Tim Loehmann started his

career in 2012 in Independence, Ohio, “but”, asdttiele stated, “he soon grew tired of the slow

1% cleveland.com is the online news source of the Northeast Ohio Media Group, which publishes The Plain Dealer
and Sun Newspapers.
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pace of suburban policing.” Father Loehmann thamticoes by stating that his son “loved the
action” (Shaffer, 2014).

When this interview was published, the Northeastdd Group had unsuccessfully
requested Loehmann’s personnel file from both thePCand the Independence Police
Department. But two days later, the Independended®epartment did release Loehmann’s
personnel file, and the content was damning. Wthke file does corroborate the claim that
Loehmann wanted more action, it also showed higmation had little to do with this search for
action. Instead Loehmann was allowed to resignderto evade dismissal from the police force,
following a streak of incidents (Ferrise, 2834 Personal issues related to his relationshigezu
Loehmann distress and affected his performanceveral ways. He often cried during training
sessions, and once even fell asleep. He once gsdlmn order to stay at the police dispatch
center, and lied to his superior that dispatchelid him he was allowed to leave. At a state gun
qualification session, Loehmann arrived “sleepy apdet”, and during the session he *“was
distracted and was not following simple instructibriFerrise, 201A). In a letter arguing to

release Loehmann of his duty, Deputy Chief Jim Poleote:

“He could not follow simple directions, could nobromunicate clear thoughts nor
recollections, and his handgun performance was alisrnfortunately in law
enforcement there are times when instructions nedst followed to the letter and | am
under the impression Ptl. Loehmann, under certagumstances, will not react in the
way instructed...l do not believe time, nor trainimgll be able to change or correct the
deficiencies” (Ferrise, 201J.

In response to this revelation, police spokesmanAgPillow acknowledged that the CDP had
not reviewed Loehmann’s personnel file from Indefsrce, although she stated that the
Cleveland police did contact the Independence Pdiepartment, but that they were referred to
the human resources department, which supposelilytitem Loehmann had no disciplinary
actions taken against them. Strikingly, the faatthoehmann’s personnel file had not been
reviewed was not a mistake; the CDP had no polielesut viewing personnel files from

previous employers. This was immediately amended,the same day a review of an officer's

personnel files was included into Cleveland’s lgrpolicy (Ferrise, 2018).
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The stream of bad press about the Tamir Rice atghis point seemed endless. On
December 8, Samaria Rice, Tamir's mother, wherecalied out the police for handcuffing her
daughter and putting her in a patrol car, puttiagdon in another patrol car and threatening to do
the same to her. A police spokeswoman declinedtontent on the treatment of Ms. Rice and
her children (Oppel, 208). The Sunday after, Cleveland Brown'’s player Amdiawkins wore
a shirt when he entered the field which read “desfior Tamir Rice and John Crawford” (Hayes,
2014). This angered Jeffrey Follmer, the presideht the Cleveland Police Patrolmen’s
Association, who responded by stating that athleesild keep quiet about police cases and that,
considering the work the CDP does in protectingNR& team’s stadium, the club owed “us” an
apology (Hayes, 2014). In a subsequent intervieinfer struggled to defend his statements, but
stood by them. He argued that the football playet ho insight into the facts and that he, with
this statement, offended the responsible officeravell as the police force at large. Follmer
stated that the video “clearly shows Tamir Rice wasmminent threat” (Hayes, 2014). When
asked why the fact that the police provides segutitring football game is relevant, Follmer
remarked that “he is free to talk about it, bushibuldn’t be talked [about] on a football field,
where we are supporting the Brown’s by doing ségyradding that the call for justice is wrong
and that the shooting is justified and that “whem yalk about two of us that were put in this

situation, then you're talking about all of us” (fés, 2014).

Shortly after new year, the Northeast Ohio Medraup obtained a longer version of the
surveillance video, which revealed uncomfortablghs about the events themselves and the
aftermath (Shaffer, 205 McCormack, 2015). First, the claim by Clevelawoancabout slow
administration of first-aid and Samaria Rice’s ©laabout handcuffing her 14-year-old daughter,
were both proven to be true. Secondly, the city thedCDP had repeatedly claimed they wanted
as much transparency as possible, but until theasel of the second video, which they only
publicized after they were pressured to do so bsatis of legal procedures, they had denied these
both facts and refused to publicize the evidenaeuthe guise of the evidence being part of “an
open and ongoing investigation” (Shaffer, 2B1L5This revelation therefore raised doubts about
the incident itself, but, maybe more importanttyumdermined the CDP’s credibility and public

confidence in the ongoing investigation.
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4.1.2. Pattern or Practice: Federal Investigationrito the CDP

The case of Tamir Rice ensured constant media ageeon the CDP and their civil rights
practices, but another story brought the issue evere to the forefront: the release of the DOJ
pattern or practice investigation. On Decemberng day after the publication of Loehmann’s
personnel file, the DOJ finalized its civil patteor practice investigation into the CDP,
concluding that the CDP engages in “the use of &stge force in violation of the Fourth
Amendment” (DOJ CRD & USDA North Ohio, 2014: p.The introductory letter states that:

“Structural and systemic deficiencies and practic@scluding insufficient accountability,
inadequate training, ineffective policies, and iequaate engagement with the community
— contribute to the use of unreasonable force” (MRD & USDA North Ohio, 2014:

p.1).

The investigation was all but completed when theeRincident occurred, so his case itself had
not been included into the investigation. Howeweth the DOJ investigating over 600 use of
force incidents, the report provides strong evi@ealoout the conduct of the CDP. Furthermore,
as many critics would argue, many of the DOJ’s tgsions are directly applicable to the Tamir
Rice case (Maddow, 2014), and one of the many cdasésled in the investigation involved
officer Garmback, who had used a chokehold andbeaden Tamela Eaton, a woman who had
filed a complaint about a car blocking her drivewMaddow, 2014). For this incident, the city
of Cleveland had paid $100.000 in compensationpfaice misconduct. For these reasons, a

complete overview of the conclusions in the DObrepan be found in Box 2.

Mayor Jackson responds to the report by statinghtbavelcomes the investigation and calls the
review of CDP by the DOJ “a great opportunitff\20 Cleveland2014). He points out that he
invited the DOJ to come investigate the CDP aft@0a2 incident, where 62 squad cars chased
two unarmed suspects, and after the chase, thioiears shot them both in the car, with a total
of 137 bullets (Shoichet, Elliot and Lah, 2015).ydaJackson vows that the CDP will enter a
Consent Decree, controlled by an independent monito
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Box 2: Schematic overview of conclusions DOJ inegpator practice investigation on unconstitutionese of
force by CDP (based obOJ CRD & USDA North Ohi®014)

A. CDP officers engage in a pattern or practice obuasttutional force.

I.  CDP officers shoot at people who do not pose aniiram threat of
serious bodily harm or death to the officers oreath

ll.  CDP officers hit people in the head with their gumsituations
where the use of deadly force is not justified.

.  CDP officers use less lethal force that is dispropoate to the
resistance or threat encountered.

IV.  CDP officers use unreasonable force, including i seainst
individuals with mental illness, individuals in meal crisis, and
individuals with impaired faculties.

B. CDP officers commit tactical errors that endangerCleveland Community
and reduce officer safety as well.

I.  CDP officers carelessly fire their weapons, pladimgmselves,
subjects, and bystanders at unwarranted risk afisemjury or
death.

IIl.  CDP officers use other dangerous and poor tagilasing members
of the Cleveland community at risk.

C. Systemic Deficiencies Cause or Contribute to theeSgive Use of Force.

I.  CDP Does Not Ensure that Officers Adequately Rethart-orce
they Use.

II.  Supervisory Investigations of Force are Inadequate.

lll.  CDP’s Internal Review Mechanisms are Inadequate.

a.CDP Fails to Adequately Investigate and Hold Office
Accountable for Misconduct.

i.  The Internal Affairs Unit and the Use of Deadly ¢e@r
Investigation Team do not conduct thorough and
objective investigations of alleged officer miscant

i. CDP applies Garrity protections too broadly

iii.  CDP does not implement appropriate corrective
measures.
b. CDP Fails to Adequately Investigate Civilian Goamnts of
Officer Misconduct

IV.  CDP Officers are Inadequately Supported and Trained

V. CDP’s Use of Force Policy is Still Deficient.

VI.  CDP’s Early Intervention System is Inadequate.

VIl.  CDP Is Not Engaging in Community Policing Effectivat All
Levels of the Division.
VIIl.  CDP’s Approach to Individuals in Crisis Is Underdiped.

IX.  CDP Equipment, Technology, and Staff Planning aseléquate. 57




The mayor does disagree with the DOJ on two aceouritst, he argues that the DOJ
investigation did not go far enough by excludingeemal problems from the investigation.
Second, Mayor Jackson disagrees with the conclub@anthere is a case of systemic failure: I
maintain that there is no systemic failure, theréic) significant problems we have to address”
(TV20 Cleveland2014). In response to the fact that this is #@med DOJ investigation into the
CDP in a decade and that the CDP failed to impleérttenfinding from the first investigation,
Mayor Jackson remarks that this time, the impleatéomt of the Consent Decree will be

independently monitored, to ensure proper impleatent (TV20 Cleveland2014).

4.2. External Accountability

4.2.1. Judicial Accountability

Walker differentiates between three forms of juali@ccountability mechanisms, of which two
are present in the case of Tamir Rice. The firsinfof judicial accountability, constitutional
accountability, can be discarded. No case relaietamir Rice has reached the Supreme Court.
Previous rulings on the constitutionality of thes wd force are applicable and have been applied
in this case, but no judgment has been made tohehéhose constitutional interpretations are
valid or whether they have been properly appliedhis case. The other two forms of judicial
accountability, criminal prosecution and tort lgtgn, can both be identified in this case and will
be discussed separately in this section. The fiast of this section will discuss the criminal

prosecution, after which the focus will shift towarthe tort litigation.

4.2.1.1. Criminal Prosecution
4.2.1.1.1. The Grand Jury

When protests demand accountability in cases ddiplespolice misconduct, they actually refer
to the criminal prosecution of the involved offisefhis is exemplified by the public outrage

after the non-indictment of the officers in the Kéel Brown and Eric Garner cases. Civil rights
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activists like BLM will call for more structural emges Democracy Now2016), but public
outrage is most prominent directly after the inotder after a court ruling, which in almost every
case favors the police officer (Walker, 2003).

On the first press conference, the Monday afterTiamnir Rice incident, Deputy Chief
Tomba explained how the criminal investigation viaé conducted by these of Deadly Force
Investigation Unit, which would turn their findings in with the Cdynprosecutor, Timothy
McGinty, who in turn assured that he would preghatcase to a grand jury. But on January 2,
2015, only 6 weeks after the incident, the CityCtéveland and the County Sheriff's Department
released a joint press statement to announce dnefér of the investigation from thdse of
Deadly Force Investigation Uniio Chief Clifford Pinkney of the Cuyahoga Countlie8ff's
Department. Mayor Jackson stated that he “beligwbft the best way to ensure accountability
in a use of force investigation is to have it comtgdl by an outside agency”’ (Williams &
Lundgard 2015).

The Sheriff's Department, supported by the Ohio éur of Criminal Investigation,
conducted the investigation and, June 3, 2015, dthtide completed investigation over to the
county prosecutor, who, a couple of days lategastd a redacted version of the report, totaling
about 250 pages (Cuyahoga County Sheriff's Departn#915). McGinty said he released the
report because he wanted full transparency onatts bf the case, in order to accommodate an
“intelligent discussion” (Lieszkovsky, 2015) on dee changes in use of force policy, police
training and leadership. The report states thatulasiased collector of fact, the investigative
team has not, and will not, render any opinionhef legality of the officer’s actions” (Cuyahoga
County Sheriff's Department, 2015).

Several things stand out from a closer inspeatidtie report. First, neither officer under
investigation, nor the Rice family, accepted a =iy investigators to be interviewed, with the
officers pleading their Fifth Amendment rights. Theport does include statements made by
Loehmann, as recollected by other officers: “Heegme no choice. He reached for the gun and
there was nothing | could do” (Cuyahoga County BfeDepartment, 2015; Campbell, 2015).
These comments by Loehmann had been reported anebgfShaffer, 2014). What was new
information, however, were the witness accountsth@fwitnesses interviewed, not a single one

mentioned verbal commands or warnings being givéor po the shooting. One woman, who
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lived across the street from the rec center and wém getting in a friend’s car at the time of the
shooting, did mention hearing a verbal commandreéke. Show me your hands!” (Lieszkovsky,
2015) — but only after she heard the two shotsgofeiad.

In the meantime, activists, led by Rev. Dr. Javeaiarriem Colvin, had filed affidavits
in Cleveland Municipal Court, seeking charges agfdimehmann and Garmback for aggravated
murder, murder, involuntary manslaughter, reckldssmicide, negligent homicide, and
dereliction of duty. The judge presiding the cd®enald B. Adrine, ruled that there is probable
cause for charging Loehmann with involuntary maungider and reckless homicide and charging
Garmback with negligent homicide. However, the pidgted that “those felony charges and
perhaps some, or all, of the misdemeanor charges attimately be delivered to the Cuyahoga
County Prosecuting Attorney and will then be subjechis discretion” (Berman & Lowery,
2015). Ultimately, his ruling was no more than alvise for prosecutor McGinty, who had to

make the final judgement. McGinty responded withréten statement:

“This case, as with all other fatal use of deadlscé cases involving law enforcement
officers, will go to the Grand Jury. That has belea policy of this office since | was
elected. Ultimately, the Grand Jury decides whethwice officers are charged or not
charged” (McCormack, 2015).

So far, McGinty had made no statement on whethebdigeved the indictment, constantly
pointing at the grand jury, as if his opinion o® tase was irrelevant. In reality, a prosecutor is

the only person presenting evidence to the graryd As Flynn points out:

“[Grand-jury proceedings] are entirely one-sidedrufos. Prosecutors decide what
witnesses to call and what evidence to presenty Tistruct the grand jurors, ordinary
citizens...on the law. There is no defense presenis.Hllso done entirely in secret”
(Flynn, 2016).

In November, McGinty had again refused to commenivbether he thought the officers should
get indicted or not, invoking “the sacred secredytie grand-jury process” (Flynn, 2016).
However, by that time he had done something elseOdtober, the prosecutor’s office had

! An affidavit is: “A sworn statement in writing made especially under oath or on affirmation before an authorized
magistrate or officer” (Merriam-Webster definition).
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released two reports written by experts who botjued that the shooting had been justified
(Shaffer, 201B). In November, a third expert report with the sasoaclusion, was published as
well. Also, enhanced image of the shooting wereastd late November. According to the expert
hired by the prosecutor, the enhanced images piateRice moved his arm towards his waist
and grabbed the gun (Blackwell, 2015).

On December 28, 2015, the Grand Jury declineding leriminal charges against officers
Loehmann and Garmback, following the advice of pwesecutor. In the press conference
announcing the decision, McGinty states “given fiesfect storm of human error, mistakes and
miscommunications by all involved that day, thedewvice did not indicate criminal conduct by
police” (News 5 Cleveland®015). He cites the enhanced surveillance imageseacritical piece
of evidence that convinced both the prosecutor taedjury that indictment would have been
unreasonable. The enhancement of the surveillasatade made the claim that Rice pulled the
gun out of his waistband “undisputabl®dws 5 Cleveland®015). In the written report released
the day after, McGinty confirms his verbal statetselny concluding that “when the officers
approached Tamir, he unexpectedly moved in thegction and began pulling the gun from his
waistband” (McGinty, 2015). Mayor Jackson respotudihe decision by saying that the decision
brought closure to a difficult year and a difficalise, and that now the city would proceed with

an administrative reviewl{ 20 Cleveland?2015). The criminal case was closed.

4.2.1.1.2. A GQ Exposé

Half a year later, GQ released a major exposé emtand-jury proceedings, shedding a light on
what actually occurred during the secret proceedifigne conclusion was that McGinty had
actively framed the case in a manner that could keano other conclusion than to decline
indictment (Flynn, 2016). In the article, Flynnentiewed (amongst others) three experts that
were part of the proceedings on behalf of the Riamily, rather than the prosecutor.
Unsurprisingly, these experts disagreed with th@eds called upon by the prosecutor.
Disregarding the arguments of the experts and vendtie shooting was justified, the fact that
there were experts present during a grand juryimgas remarkable. The fact that there were

experts hired by the victim’s family, unprecedentdd Flynn (2016) points out, the goal of a
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grand jury is not to judge whether the suspectgaiiey, but whether there is probable cause for

prosecution, which is a much lower bar than reqliog actual conviction.

The three experts hired by McGinty were Coloradzsecutor S. Lamar Sims, former FBI
agent and current North Virginia Community Collegsociate professor Kimberly A. Crawford,
and former Florida Sheriff and consultant W. Kertdgais. Neither one of them is a well-known,
credible expert or a well-credentialed scholayiiil 2016). In fact, Crawford had previously
been criticized by the DOJ “for interpreting legahndards on deadly force in a manner too
favorable to law enforcement” (Flynn, 2016), whdre slefended a sniper who shot a fleeing

woman in the 1990’s.

But it was a different expert, forensic video exaen Grant Fredricks, that provided the
“undisputable” News 5 Cleveland2015) evidence that the officers acted reasonahie
enhanced video footage, analyzed by an expertaesd in video recording software. He would

provide the evidence that Tamir Rice pulled the gunof his pants.

These experts were publicly presented as theidgfirieces of evidence in the case. But
as Flynn points out, their conclusion were far fréamdisputed”. The experts hired by the
representatives of the Rice family were retired ¢pger Clark - who had written tactical
deployment guidelines and had testified dozengmdg in similar cases - and Jeffrey J. Noble, a
former deputy chief officer and co-author of poltegtbooks who had reviewed hundreds of use-
of-force cases. Both Clark and Noble had conclutiatdthe use of force was not justified. Their
major disagreement with the prosecutor’'s experts based on the relevance of the events prior

to the shooting. Crawford wrote:

“If the hands move in the directions of a ‘highkrerea’ — an area where a weapon may be
concealed -...well trained officers will immediatelidentify this as a serious
threat...Unquestionably, the actions of Tamir cowdsonably be perceived as a serious
threat to Officer Loehmann” (Shaffer, 2@®)5
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With regards to the events prior to the shootinggwiord acknowledges that there are questions
about what, or even if, officer Loehmann gave ammands to Tamir, but both Crawford and

Sims conclude that questioning the approach usddbelymann and Garmback was irrelevant:

“To suggest that Officer Garmback should have stdpitne car at another location is to
engage in exactly the kind of ‘Monday morning gedsacking’ that case law exhorts us
to avoid” (Shaffer, 2018; Flynn, 2016).

Noble and Clark wholeheartedly disagreed. Nobleiedgthat the moments before the shooting
are as relevant for the legality of the shootinghes shooting itself. He argues that Loehmann

should never have been this close to the suspect.

“Reasonable police officers responding to a marmmaHgun call would have stopped
their vehicle prior to entering the park to visyadlurvey the area to avoid driving upon
a subject who may be armed. This serves not onpydtect the officers, but also serves
to protect others who may be in the area and pesviabth time and distance for the

officers to evaluate the situation and developaa’p(Flynn, 2016).

Turning to the “undisputable” video evidence, amotbxpert had been called upon by the Rice
family: Jesse Wobrock, an expert in forensic bionaical engineering. He very much disagreed
with the conclusion that Tamir had pulled the gronf his pants. Instead, he concluded from the
video that Tamir “had his hands in his pockets whe&ehmann fired” and that the arm
movement visible in the video was “a reaction tdtigg hit with a bullet, not a prelude to it”
(Flynn, 2016).

Flynn’'s major revelation however, was not that éxperts disagreed with the experts of the
prosecutor, but their treatment by the prosecutdfisen Clark was called upon to testify, the
prosecutor was holding a toy gun similar to the amir Rice had. Clark was surprised by this

because “there is no need for theatrics in grangpuoceedings” (Flynn, 2016). Clark described
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the atmosphere during his testimony as “very hastiand the attitude of the prosecutor as
disdainful (Flynn, 2016). He described how the sputors repeatedly referred to Tamir as an
‘active shooter’ and that the officers “had to beve” (Flynn, 2016). Noble was equally
surprised by his treatment during the testimonyblBavas under the impression that he would
present his findings, maybe answer a few questiand, then be done. Instead, he faced a
thorough cross-examination. “It was an attack fittea minute |1 walked into the room” (Flynn,
2016). During the questioning, Noble says he waneasked whether he was paid for being
there. Noble concludes his recollection of theitesty by saying he “never had to fight so hard
to defend myself in the midst of a presentationd Ame definitely never seen two prosecutors

play defense attorney so well” (Flynn, 2016).

After the testimony of Noble and Clark, Jonathanadys one of the attorneys
representing the Rice family, complained abouttteatment his experts was given. Wobrock
was interviewed after that complaint and says kpegence was not as bad as the experiences of
Clark and Noble. But Wobrock also describes theabiein of the prosecutors as “[acting] like
they were defense attorneys for the cops. Thetr dihquestioning had to do with attacking me
professionally” (Flynn, 2016). Wobrock was repeftedsked about his expertise on video
coding, even though he made it very clear he didavte any. After all, he was an expert in body
movements and reactions. His job was to analyzertheements as seen in the video, not the
video itself. Similarly to Clark, Wobrock said as being framed as selling his opinion, rather
than his expertise. He mentioned that prosecutoyeMeeferred to the civil suit the family had

started against the city, framing them as greedlyimit for the money (Flynn, 2016).

The extensive piece written by Flynn on the gramg-jproceedings sketches a picture of the
prosecutors framing the case in favor of the patiffecers from the get-go. McGinty repeatedly
stresses the secrecy of these proceedings, but plddsh the investigative report and the
opinions of three experts, who all coincidently esgthat the officers were justified in using
deadly force. He called the opinion of a video ogdexpert on the body movements visible in
the video as “undisputable” evidence, but disregdin@ opinion of biomechanical engineer who
concluded differently. He allowed the defendantsdad a written statement defending their
actions and then plead the Fifth, even though hes dmt have to invite them to the hearing.
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Tamir had been framed as a dangerous ‘active shaotd the officers as ‘being brave’. But
most importantly, the prosecutors attempted to srtieareputation of the Rice family and the
experts they hired.

McGinty never commented on the story written bynRl Responding to a requests for
comments by Flynn, his office remarked that “Clarid other witnesses can characterize their
experience before the Grand Jury in any way theytwaut prosecutors cannot reveal what was
said or done in the room. So by definition you’'rdyogetting one side” (Flynn, 2016). Due to the
secrecy of the hearings, this thesis cannot confifnether the stories of Clark, Noble and
Wobrock are true or not. However, Flynn does o#fezonvincing story. Several details of the
case are at least remarkable: the slow process torithe hearings; the presence of the experts
and their credentials; McGinty’s silence on hisnapn of the case prior to the decision by the
grand jury; McGinty’s claim of secrecy about th@geedings, compared to his repeated claims
of transparency when releasing particular piecesvalence; even the fact that McGinty opted
for a grand-jury proceeding, something that isnegjuired but does result in a secretive process,
which would not have been the case with a traditi@mivate review by the prosecutor. Another
notable point is the continuous reminder by thespcation that the gun looked real because the
orange tip was sawed off, while simultaneouslyrolag that Tamir was about the pull the gun
from his waistband. If Tamir Rice did have the garhis waistband, it is irrelevant whether the
orange tip was sawed off or not, since it wouldéh&een in the waistband and thus invisible

when the officers arrived at the scene.

Furthermore, while the stories of the experts affecdlt to confirm, Flynn does point to
one significant piece of evidence with regards raming the family as money-hungry. On
November 5, 2015, McGinty publicly commented alibetgrand-jury proceedings. When asked
about the demands of the Rice family to replace MtGwith a special prosecutor, McGinty
replied with:

They waited until they didn’t like the reports thegceived. They're very interesting
people...let me just leave it at that...and they haweirtown economic motives”
(Golston, 2015).
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When the story was made public, McGinty sent atamistatement to the WKYC network:

“[t]he response was not about Ms. Rice. We havesnexce criticized Tamir's mother or
questioned her right to grieve in any way. We hawet with her repeatedly and
cooperated with her in every possible manner. Aedwill continue to do so” (Golston,
2015).

4.2.1.2. Tort Litigation

The comments by McGinty about the “economic motiv&olston, 2015) of the Rice family
refer to the civil suit the Rice family filed agairthe city of Cleveland and the police officers in
guestion. One day after the DOJ released its patietpractice investigation, the Rice family
decided to sue the City of Cleveland and the af§iagevolved in the case, filing a federal civil
rights lawsuit with the U.S. District Court (Feré214; Palmer, 2016). Officer Loehmann and
Garmback were sued because the plaintiffs beligliedactions of the officers to have been
“unreasonably, negligently, recklessly, wantonlyllfully, knowingly, intentionally, and with
deliberate indifference to the safety and rightsTaimir Rice” (Feran, 2014). The City of
Cleveland was sued because the plaintiffs argoadthe “policies, patterns, practices customs
and usages regarding the use of deadly force dagaim&glangerous subjects were the moving
force behind the use of force and proximately cdukamir Rice’s suffering and death” (Feran,
2014). Furthermore, the plaintiffs argued that ¢itg had neglected to do a proper background
check before hiring officer Loehmann, and that tfigcers received insufficient training and
supervision. Finally, the plaintiffs cited civilghts abuses by the department as a contributing
factor, referring explicitly to the 2014 DOJ invigsttion (Feran, 2014).

Officers Loehmann and Garmback requested a ddlalyeocivil suit until the criminal
investigation was completed, but a judge ruled thatofficers had the obligation to respond to
the civil suit and that the city had to move fordiavith the discovery process. However, the
judge did accommodate the officers by ruling tiatytdid not have the obligation to “engage in
any discovery for the next 60 days” (Volk, 2015)hiW¥ the defendants attempted to delay the
lawsuit, the plaintiffs filed several requests toemd the lawsuit. Overall, the lawsuit has been

amended three times. Most notably, the plaintifquested an amendment to the lawsuit to
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include Constance Hollinger and Beth Mandel as rdkdats - the two 911-dispatchers who
received the call and passed the information ooffioers Loehmann and Garmback - as well as
Lieutenant Gail Bindel and Sgt. Edwin Santiago, padice officers held responsible for hiring
Loehmann in 2014 (Heisig, 2015).

After the criminal investigations was completed @ime grand jury ruled not to indict the
two policemen, Prosecutor McGinty called the cialvsuit the Rice family’s best chance at
justice. “In our country, we have parallel systemhgustice, and the civil justice system may yet
provide the Rice family with some of the accounigbthey deserve” (Carissimo, 2015). The
conclusion of the criminal investigation expeditia@ civil process. Chief U.S. District Judge
Solomon Oliver Jr. presided over the lawsuit andMarch 8, 2016, after receiving court filings
from both sides indicating a willingness to negetia settlement, sent the case over to Judge Dan
Polster. Dan Polster was known “for successfullglpaog those involved in civil litigation

toward resolving their cases” (Heisig, 2@)6This time, it took Polster less than 50 days.

The settlement was announced on April 25, 2Brough a one-page court filing. In the
filing Polster states that after one “all-day sesshpril 1, 2016, followed by multiple telephonic
communications” (Heisig, 20Bj both parties agreed on a $6 million settlemerd pg the City
of Cleveland over 2 years, with $5.5 Million alléed to the estate of Tamir Rice and $250.000
each for Tamir's mother and sister. The settleragnéement also included the acknowledgement
that “[tlhere is no admission of wrongdoing, antmaintiffs will execute full releases against
the City of Cleveland and all individual defenddr{tseisig, 20163).

Mayor Jackson held a press conference after ttikersent was announced. After being
asked how to reconcile the denial with any wrongdoiith a $6 million settlement, Jackson

referred to the denial as standard legal procedure:

“You have to ask attorneys how you do those thiryg, | don’t ever remember any
settlement that admits to any wrongdoing, it's pu$tgal way of doing things. And it's an

accepted legal process and an accepted legal oeit¢divi 20 Cleveland2016).

12 Although the settlement was announced on April 25, it needed approval from a Probate Court Judge before it
could go in effect. The approval was granted by Judge Anthony J. Russo on November 30, 2016 (Heisig, 2016E).
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When asked about internal disciplinary proceediiogghe officers, Jackson notes that the city
has “instituted...the review committee that reallyiegvs all of the use of deadly forceT{ 20
Cleveland 2016), referring to the Critical Incident Revi€mmittee. The settlement would not
affect the disciplinary investigations in any w&jfficers Loehmann and Garmback responded to
the settlement with a written statement in whickeytHrecognize the value of early legal
resolution to allow some healing to begin” althoutitey maintain [the use of force] was ‘legally
reasonable’ under all of the circumstances” (Hei®@l1@). The family responded through
several spokespeople with the message that no ambumoney could make up for the loss of
their child. “They also feel, correctly, that theyere cheated out of a fair criminal justice

process” (Heisig, 20H).

The police union also responded to the settlen¥drg.union released a statement on the
day of the announcement, in which they “hope theeRamily and their attorneys will use a
portion of this settlement to help educate the yaftCleveland in the dangers associated with
the mishandling of both real and facsimile firedtrfidark, 2016). The statement caused anger
among many sympathetic to the Rice family, with c@gpondent translating the statement to: “I
hope you use this settlement from us shooting your dead to teach kids how to not get shot
dead” (Mark. 2016).

4.3. Internal Accountability

4.3.1. Administrative Accountability

4.3.1.1 Administrative Review: CIRC and the OffioéQuality Control

The installation of the Critical Incident Review t@mittee (CIRC) was announced directly after
the grand jury decision not to indict Loehmann adrmback. The press conference was
officially organized so Mayor Jackson and Chief [\&fihs could respond to the non-indictment,
but both their statements and the questions aftdsvaere related more to the administrative
review process than a response to the grand juigida. Mayor Jackson announced the start of

the administrative review, after which Chief Wiltia explains the review process:
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“We start our administrative process in this mattg#h both the officers involved. We
are going to reconvene our [CIRC]. That committéélaok at this incident from start to
finish. That committee will also take a look at aamnd all the information that is going to
be provided to them...in their review of this incitle®nce that's completed, the results
of that review will be forwarded to my office, athweh time I'll take a look at that and
then we will conclude this process. Now, what tbanclusion looks like, none of us
know...They will forward a recommendation to my officAt that time, we will start our

administrative processT{20 Cleveland2015).

CIRC was impaneled in February 2016 and includet lbmployees of the CDP and civilians.
The committee was tasked with an administrativéerewf “the actions of all members involved
in the incident for compliance to rules & regulatidGeneral Policy Orders, rules of the Civil

Service Commission, training. Tactics and standafdse Division of Police” (CIRC, 2017).

Separate from the CIRC investigation, the OfficeQuiality Control, which is part of the
city's Department of Public Safety, was chargedhwibnducting an investigatidhinto the
hiring process of officer Loehmann, with a speétaus on the application documents filed by
the officer (D. Williams, 2017). Both investigat®had concluded their investigations by the end
of 2016, and on January 13, 2017, recommended é&trative charges were announced against
Ptl. Loehmann, Ptl. Garmback and Ptl. Cunningharhe Bnnouncement also speaks of
forthcoming administrative charges “against oneeptimember” (Williams, 2017), who later is

identified as 911-dispatcher Hollinger.

The CIRC-report investigated the actions of alloestinvolved, but the committee
concluded that only two possible infractions ofip@lpolicies occurred during the incident. The
first was the failure by dispatcher Hollinger taoviard all relevant information to the police
officers. The second possible violation was thdufai of Cunningham to request proper
authorization for second employment and lying akiboin the Form-1 Cunningham filed after

the shooting (CIRC, 2017).The committee concludhed the other actors investigated committed

 The final report of this investigation was not included in the documents released by the City of Cleveland and
could not be retrieved in another way. Therefore, all statements with regards to its content are based on the press
release of May 30, 2017 (Ciaccia and Williams, 2017) and the disposition letter Loehmann received (McGrath, 2017).
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“no apparent rule or policy violations”. After exarnmg the tactics used by Loehmann and
Garmback, the committee determined those tactiecréweasonable and were based on their
response to RICE’s actions” (CIRC, 2017). In anemtim CIRC does note that officers
Garmback and Loehmann may have violated commuaitagtolicies by not reporting their
arrival time immediately. Furthermore, the addendwtes that their conclusions with regards to
Garmback’s driving behavior before the incidentedis from the conclusion of the previously

conducted Internal Affairs investigation.

“The Internal Affairs investigation concluded tHa©. Frank Garmback violated the Use
of Force General Police Order policy section wherdiove his marked zone car up to a
person reported to have a weapon. Conversely CEdched a different conclusion”
(CIRC, 2017).

The Internal Affairs investigation had been conddcdirectly after the incident and was filed on
February 9, 2015. The report draws four conclusionsthe basis of the investigation. First,
Timothy Loehmann’s use of force was “reasonable\sitidin the guidelines” (CDP IAU, 2015:

p. 8). Second, Garmback’s use of force against TRmge’s sister was justified. With regards to
the driving behavior of Garmback, the report codekithat “he should have adapted the training
he was given during the 2012 and 2013 in-servigmitrg for us in handling this assignment”
(CDP IAU, 2015: p. 6) and was therefore in violatiaf police policies. The third conclusion of
the report was that Hollinger had failed to passcatical information and should thus be
disciplined (CDP IAU, 2015).

4.3.1.2. Administrative charges Against Individuals

The administrative charges were recommended byfCGMillams after he had “reviewed the
findings and determined that the rule violationscdvered during the investigation reached the
level to be forwarded to the Safety Director’'s cdfifor an Administrative Hearing for final
determination” (D. Williams, 2017). Public Safetyir€ctor Michael McGrath notified each

defendant of the pre-disciplinary conference orgeahito review the administrative charges and
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specified the administrative charges that weredéild against him or her. The administrative
pre-disciplinary hearing were presided over by MighMcGrath (McGrath, 208, 2017B;

2017C), with the exception of the hearing for Hollingevhich was presided over by Chief
Williams himself (C.D. Williams, 2017). Cunninghaand Hollinger were notified of the results

of their hearings shortly thereafter.

Officer Cunningham was the first to receive theuteof his hearings. On March 6, 2017,
Cunningham received his disposition letter, whitdtes that he has been found guilty of one of
the two charges against him. He was charged withwielations of the Rules and Regulations
and the General Police Order. The first charge Wasking secondary employment at 1910
West boulevard (Cudell Recreation Center) withoatnpssion” (McGrath, 2014&), which
Cunningham did not contest. The second charge stg@unningham was that he would have
“completed, signed and submitted an untruthful Farmeport” after the Tamir Rice incident,
referring to a statement in the Form-1 that hehdide authorization for second employment. To
this charge Cunningham plead not guilty. McGratBndsses the second charge and finds

Cunningham guilty of the first charge. As a re€idinningham is suspended for two days without

pay.

Dispatcher Hollinger received the results of hearing on March 10, four days after
Cunningham. She was charged with failing “to inédgdertinent] information in the incident or
to update the incident with the applicable inforim@t (C.D. Williams, 2017), referring to the
failure to notify the officers that the gun wasdpably fake’ and the suspect a juvenile. Hollinger
plead not guilty, but was nonetheless found guwltyhe charge and Chief Williams issued an

eight day suspension as a result.

Both Hollinger and Cunningham were found guiltyvidlating official policies and as a result
received suspension without pay. But the main adtorthe review were obviously Loehmann
and Garmback, and they had to wait for the conofusfi the review of their cases until May 30,
2017. Immediately thereafter the city released esgpistatement an published all charge letters

and disposition letters, as well as the CIRC repod the 1AU report.
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Officer Garmback had been charged with violatirgiaus police policies, Rules and
Regulations and General Police Orders on two couritst, he did not report the arrival time
immediately upon arrival, which made coordinatioithw'the primary zone car” (McGrath,
2017) impossible. Secondly, Garmback was accused lfdatio “employ proper tactics when
you operated the zone car up to what was repootdx tan armed suspect thereby violating the
Policy of General Police Order 2.1.01"(McGrath, ZBL Garmback plead not guilty, but was
found guilty by McGrath (201B) on both counts and he issued a ten workday sagpeffor

Garmback, as well as the requirement to attendiadél tactical training.

In the disposition letter McGrath extensively mates his decision, in contrast to the
letters Hollinger and Cunningham received, wheidoGrath included little motivation for his
judgement. McGrath argument starts with the notlat the car Garmback was driving was the
back-up car, not the primary car. Therefore Garrkishould have coordinated his actions with
the primary car, which he failed to do. “No one wn&here you were or what you were doing,
and you did not know where anyone else was or Wigt were doing” (McGrath, 20BJ. This
resulted in approaching the suspect without bagkunich is a violation of standard procedures.
In this context McGrath also points out that Garokbaad a probationary officer in the car.
“Therefore, you needed better manpower coveragthefsituation, which required obtaining
assistance from the primary zone car”. Garmbackrakdd his approach by insisting it was an

active shooter situation, but McGrath does not jgicttes explanation.

“Upon reaching the entrance to the park, you inédahat you was a person sitting alone
at the picnic table under the gazebo who matchedptziely the description of the
suspect. The person was not moving at that timei Mdicated in your April 4, 2016
interview that no other persons passed you as ytarezl the park; also indicated you did

not think that anyone else was there” (McGrath,7H)1

McGrath concludes from these observations that T &ige was not an active shooter and that

Garmback should not have treated the situatiom@s. s
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Officer Loehmann’s administrative review was ndated to the Tamir Rice shooting. Instead,
Loehmann was charged with several counts of progiftlse information during his application
process. McGrath cites six violations on LoehmanR&rsonal History Statement when he
applied to the CDP in 2013, but they can be sunmedras lying about his employment history,
specifically the conditions of his resignation witie Independence Police in 2012 and failure to
disclose the discharge proceedings (McGrath, 2p1Zoehmann plead not guilty, but McGrath
judges otherwise and finds Loehmann guilty of tharges. McGrath cites the instructions on the
Personal History Statement - which calls for “dedje after employment” if an applicant fails to
“provide complete and truthful information” (McGhat201C) - and concludes that Patrol
Officer Timothy Loehmann must be terminated fronmpéoyment with the CDP, which went into

effect that same day.

4.4. Other forms of Accountability: The Outliers

4.4.1. McGinty’s Reelection

County Prosecutor Timothy McGinty had to run foeleetion in 2016. The general election was
scheduled in November, but since no Republicamaependent candidates filed in the race, the
Democratic candidate would run unopposed, whicharibd real election for County Prosecutor
the Democratic primary of March 15, 2016, less ttiee months after the conclusion of the

grand jury proceedings in the Tamir Rice case.

McGinty was challenged by Michael O’Malley, whdioially entered the primary after
24 out of 45 Democratic ward leaders recommendelllaley as the candidate officially
endorsed by the party. Only thirteen ward leadeppsrted McGinty, while eight abstained from
voting (MacDonald, 2015). The party eventually ded not to endorse any candidate, since
neither reached the 60 percent threshold when4Banembers of the executive committee made
their final decision, but with 55 percent of thee/®’Malley was the clear favorite of local party
leadership. (Shaffer, 20C}.

McGinty had already been attacked by activistshisrunclear position on the Tamir Rice

case during the process. But McGinty was alsocazéd by police union representatives as well
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as judges for his “adversarial and abrasive tadgtiasvestigating police shooting and seeking
court reform” (Shaffer, 2015). After the non-indretnt of Loehmann and Garmback, opposition
to McGinty only grew. Civil rights activists callddr the expulsion of McGinty from office and
demonstrators picketed McGinty’s house (Palmer52@&cruggs, 2016). From then on it was
clear: this election was about McGinty’'s handlingtiee Tamir Rice case and nothing else.
O’'Malley eagerly sought support from the African-Antan community throughout the
campaign, but their support was informed more lgyrtbpposition to McGinty than enthusiasm
for O’Malley, which is best exemplified by a statemh of Bishop Eugene War Jr.: “Do | pick the
witch or the devil? We’'re going with the devil ydon’t know” (Morris, 2016).

Timothy McGinty conceded his defeat shortly aftednight on March 16, 2016 (Higgs,
2016). O’Malley had won the primary race with an6lfpercent margin, gathering 55.8 percent
of the total vote. The result was immediately destlaa victory for Black Lives Matter (Neyfakh,
2016). Evidence of this claim was provided a ddgrlavhen Rich Exner published a detailed
analysis of the vote. His analysis shows that Ol&jalon the 282 black majority precincts with
70 percent of the vote, accumulating a total 0683,votes against McGinty’s 14,343 votes. In
the other 698 precincts O’Malley actually lost ta®Inty by a margin of 1367 votes (Exner,
2016).

On January 3, 2017, Timothy McGinty was releasedfduty and Michael C. O’Malley was
sworn in as Cuyahoga County’s*4County Prosecutor (Shaffer, 2017.)
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5. Results and Discussion

In the following chapter the operationalization escte {igure 2) will be used to systematically

analyze the accountability mechanisms identifiedhapter 4. The results of this analysis will be
presented in a table at the beginning of each wectfter which each element is discussed
seperately. The analysis will also include a dismrs of the results and how they relate to the
theoretical insights of chapter 2. The layout ab tbhapter is based on the previous chapter.
Section 5.1. will thus analyze the criminal progems, section 5.2. discusses the tort litigation,

section 5.3. the administrative review and sechign the outlier.

Figure 2: Operationalization Scheme 1
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5.1. The Criminal Prosecution

Table 2: Bovens Applied to the Accountability Metsian Criminal Prosecution

Indicator Finding
2.1. Actor Ptl. Timothy Loehmann
Ptl. Frank Garmback
2.2. Forum De jure The Grand Jury
De facto:County Prosecutor McGinty
2.3. Outcome No indictment
2.4. Justification Objective Reasonableness

5.1.1. Analysis of the Results

Table 2provides an overview of the application of Bovedsfinition of accountability to the
criminal prosecution as discussed in chapter 42As figure 2 shows, the first indicator of
accountability is the actor (2.1.): who is beindgdh® account? In this mechanism the two actors
identified are Timothy Loehmann and Frank Garmbaldkey were the two defendants who

possibly could have been indicted by the grand.jury

As seen inTable 1 the forum (2.2.) cannot as easily be identifiédficially the grand
jury in this case had the power to pass judgemathidacide on possible consequences. However,
as explained by Flynn (2016), the jury is completaliant on the prosecutor for information.
The prosecutor provides the evidence in the cagaaiaes to the jury the legal process and
instructs them on the law. As Flynn explains: “Gfgarors, almost without exception, follow
where prosecutors lead them” (Flynn, 2016). So evttie grand jury is the de jure forum in the

criminal prosecution, it is County Prosecutor Mc@iwho is the de facto forum.

The outcome of the mechanism (2.3.) is the refo$dahe grand jury to indict the two
officers. Their decision was justified (2.4.) withe argument of objective reasonableness. The
jury concluded from the video footage that Tamtewmpted to pull the gun from his waistband
and the officers had no way of knowing that the Jiamir Rice had on him was fake. The

assumptions that this was an active shooter swuatnd that Tamir posed an immediate threat to
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officer Loehmann and officer Garmback were therefonsidered objectively reasonable by the

grand jury and thus the use of force was justifMdGinty, 2015).

5.1.2. Discussion of the Results

Table 2shows all formal requirements of accountabilityngepresent. However, as has been
discussed in chapter 4.2.1.1.2., the grand jurgga® led by Timothy McGinty has been heavily
criticized. As Walker (2003) himself already noted, successfully prosecute an officer is
extremely difficult. The Tamir Rice case never ewasde it to prosecution. The jury accepted the
prosecutor’'s arguments with regards to the objeaasonableness of the incident. The behavior
of the prosecutor however, both outside the cond aif one is to believe Flynn - inside the
court, raises questions about the intent of theguuator. If Flynn’s account is correct, McGinty
acted as a defense attorney for the officers rathear as an independent prosecutor, a feature
several authors have noted is common with locasgmotors (Harris, 2012; Walker, 2005). In
2015, the Guardian published an analysis of aksaghere police officers used deadly forced,
which showed that there were 217 cases where thgestiwas cleared by an attorney “who
typically works alongside the officer's departmefBwaine, Laughland, Larety and McCarthy,
2015). One of the criminological experts who pgmated with this piece was Walker himself,

who argues

“Prosecutors work with police day in, day out, dgplically they're reluctant to criticise
(sic) them or investigate them...A major change in oangard legal practice, and the

structure of our criminal justice system, is reqdir(Swaine et al., 2015).

What does this mean for the theoretical insightaight forward by Walker (2003) and Bovens
(2007)? Walker defines criminal prosecution as giadiaccountability, which he classifies as
external accountability. But it is difficult to arg that this form of accountability is external
when prosecutors show such reluctance to proséueiggeople who they basically consider to be
colleagues. The behavior of the prosecutor showiswasimilarities with the behavior of senior

officials within the police department when dealimgh misconduct (Chan, 1999; Skogan, 2008;
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Reiner 2000). This example would suggest that atlen this casgudicial accountability is a

form of internal accountability rather than extetr@ecountability

These conclusions also raise questions about theita® of Bovens. As shown, this
accountability mechanism meets all formal requinetsief his definition, but if the de facto
forum actively worked to protect thactor, can it really be called accountability? Thereais
formal possibility that the accountability mechanisan have serious consequences for the actor,
but as Swaine et al. (2015) showed in their anglyhiis is hardly ever the case. The main
function of this accountability mechanism is totailrthe abuse of executive power (Bovens,
2007: p. 464), but as long as prosecutors actMk&inty and defend rather than prosecute the
defendants, this mechanism fails in precisely fimattion, instead serving solely to legitimize the
behavior of government. The public anger after texision was publicized showed the
prosecution did not provide any catharsis, and fingctions of ‘democratic control’ and

‘improvement and learning’ are not applicable tis thechanism (Bovens, 2007: pp. 463-464).

5.2. Tort Litigation

Table 3: Bovens applied to the Accountability Metsa Tort Litigation

Indicators Findings

2.1. Actor City of Cleveland

2.2. Forum U.S. District Judge Dan Polster
2.3. Outcome $6 million settlement

2.4. Justification No justification

5.2.1. Analysis of the Results

Table 3provides an overview of the application of Bovetsfinition of accountability to the tort
litigation as discussed in chapter 4.2.1.2. Thearfo(2.2.) in this mechanism is clear. It was U.S.
District Judge Dan Polster who presided over thiteseent talks and he filed the agreement with
the court (Heisig, 201). The outcome (2.3.) is also clear: a $5.5 milsettlement will be paid
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by the City of Cleveland to the Rice estate, ad a&l$250.000 each for the mother and sister of
Tamir Rice. The justification (2.4.) for this outoe is less clear however. Both parties agreed to
the statement that there is no admission of wroimgdioy any defendant. However, $6 million is
a lot of money to pay for something you deny resgality for. Mayor Jackson called this
defense an “accepted legal proced37Z0 Cleveland2016), and he is of course right about that.
It is common practice for defendants in civil cagesettle on a payment to the plaintiff without
admitting guilt. However, if indicator 2.4. — how the outcome explained? - is applied correctly,
the only possible answer is that there is no exgtian for the outcome. The outcome is the result
of a negotiation between the plaintiffs and theeddant, where the forum only acted as mediator
and where the motivations of both parties are unknorhe only statements on the outcome
from defendants comes from Loehmann and Garmbabk, state that they agreed with the
outcome because it would resolve the matter sw(tdgisig, 201®). Representatives of the
plaintiffs noted that although they had acceptez dbttlement, they did not believe justice had
been served (Heisig, 20BH

So the judge is the forum, the settlement is tieane and there is no justification for
this outcome, but who is the actor (2.1.)? The ractothis second accountability mechanism
cannot be identified as easily as with the crimpralsecution. The original civil lawsuit filed by
the Rice estate included three defendants: thed@ileveland, Officer Loehmann, and Officer
Garmback. Later, the lawsuit was expanded and woaolde to include four more defendants:
dispatcher Hollinger, dispatcher Mandel, Lieuterimdel and Sgt. Santiago. Since each of the
defendants was officially held to account, one doatgue that each defendant is an actor.
However, the outcome of the mechanism (the settimeill be paid fully by the City of
Cleveland. Although they (like all other actorstls process) do not admit to any wrongdoing,
this does suggest that the City takes respongilidit all individual actors in the case, and thus

represents the collective of actors as being one.

5.2.2. Discussion of the Results

Table 3shows that the tort litigation in this case does meet all formal requirements of

Bovens’ definition, since a real justification fdhe outcome is missing. Furthermore, the
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identification of the actor is not straightforwaiiche actor can only be explained by applyBax

1 to this mechanism as well. Using Bovens’ typolofyccountability, tort litigation is a form of
corporate accountabilityBovens, 2007: p. 458), where the organizatiorctions as an actor
representing all individuals operating within thrganization. Within this mechanism the City of
Cleveland as a whole is representing all actorsstMotable about this is the fact that it is the
City, not the Department of Police, which takesposibility for all actors involved. The
settlement is paid from the city’s general fundd #re CDP has not been billed for the settlement

(Swaine, Laughland and Scruggs, 2016).

The analysis of tort litigation beirgprporate accountabilityagain raises questions about
the Walker’'s division between internal and exteraatountability. If the city is directly
responsible for the actions of members of the CbdP @an be held to account for those actions,
then the city and the CDP cannot be seen as sepatatrs and thus should accountability by the

CDP to the city be considered internal and not as external accountability

From Walker’s discussion of tort litigation onencaonclude that its main function is
‘learning and improvement’ (Bovens, 2007: pp. 463} although Walker also points out that
there is little evidence to support this claim (Wéal 2003). Whether this mechanism has
successfully fulfilled this function in this casammot be concluded. No official policy adjustment
has been announced as the result of this mechakiemever, in this light it is important to
understand the impact of the Consent Decree, wigghires an overhaul of several policies
related to the use of force and accountability pdoces (USA v. Cleveland, 2015). So while this
mechanism has not directly resulted in ‘learnirthegre is a ‘learning’ process set in motion
simultaneously through a different process. Furtitee, the tort litigation to some extent
provides catharsis (although the family and ciights activists claim that the settlement does not
equate to justice). Finally, since the city coumdil provide the funds for the settlement, these i
a form of democratic accountability, where accohilitg can be enforced through elected
officials who have to account for this expendittoe¢he voters, and who in turn can call the CDP
to account for its actions, although no evidence Waund in this case that actually showed

elected officials holding the CDP to account.
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5.3. Administrative Review

Table 4: Bovens Applied to the Accountability Mettam Administrative Review (Timothy Loehmann)

Indicators Findings

1.1.Actor Ptl. Timothy Loehmann
1.2.Forum Safety Director Michael McGrath
1.3.0utcome Terminated from duty.

1.4 Justification

Lying on his Personal Historyt8taent
during his employment application process
2013.

in

Table 5: Bovens Applied to the Accountability Mettian Administrative Review (Frank Garmback III)

Indicators Findings
1.1.Actor Ptl. Frank Garmback Il
1.2.Forum Safety Director Michael McGrath

1.3. Outcome

1. 10-day suspension without pay;
2. Required to follow an additional tactical
training course.

1.4. Justification

1. Failure to communicate arrevad
coordinate with primary zone car;
2. Failure to employ proper tactics when
operating the zone car.

Table 6: Bovens Applied to the Accountability Mettam Administrative Review ( William Cunningham)

Indicators Findings

1.1. Actor Ptl. William Cunningham

1.2. Forum Safety Director Michael McGrath
1.3.0utcome 2-day suspension without pay.

1.4. Justification

Secondary employment withouirapal.
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Table 7: Bovens Applied to the Accountability Mettiam Administrative Review (Constance Hollinger)

Indicators Findings

1.1.Actor 911-Dispatcher Constance Hollinger
1.2.Forum Chief of Police Calvin D. Williams
1.3.0utcome 8-day suspension without pay.

1.4 Justification Failure to transfer pertinenbimhation

5.3.1. Analysis of the Results

The administrative review resulted in not one, fouir accountability mechanisms if all formal
requirements by Bovens are applied to this mechaniShe actors (1.1.) in these four
mechanisms were the four individuals who saw adstrative charges being put forward against
them: LoehmannTable 4, Garmback Table §, CunninghamTable §, and Hollinger Table 7.
The forum (1.2.) in these cases was the persoromegpe for reviewing the administrative
charges and for deciding on the outcome, which artieer Safety Director Michael McGrath
(Table 4/5/¢ or Chief Williams Table 7.

Each actor faced different charges and therefame & different outcome (1.3.). The
outcome of Cunningham’s hearingaple §, a 2-day suspension without pay, is the expected
result, since he did not contest the charge heewvastually suspended for. The outcome (1.3.)
for Cunningham was justified (1.4.) by his failuterequest permission for second employment.
However , in his specification McGrath notes thain@ingham had filed a second employment
request for the same employer in 2012 which hach lzgproved, but the authorization of this
request had expired on June 30, 2014. Furthern@waningham had been informed in early
2015 by Sgt. Stacho that he had not submitted apgmvork for secondary employment, but he
failed to act and reapply until September 2015 (kétky 2015). These details were considered as
aggravating factors by McGrath, and as such affiettte outcome of the case.

Equally unsurprising was the outcome for ConstaHodlinger (Table 7. Although
Hollinger plead not guilty to the charge of omigiorucial information from her message to the
officers, it was a difficult claim to maintain. Nainly was the entire dispatching message

recorded and part of the public record, her omissibthe information was a central part of the
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defense of Loehmann and Garmback. It had been asedtalking point by police spokesmen
(and women) shortly after the shooting (Fitzsimm@tsl4), and Prosecutor McGinty had argued
in court that the omission was one of the main esausf the shooting (Ferrise, 2047 By
arguing (1.4.) that the omission was indeed inatioh of dispatch policies, Chief Williams

justified the outcome (1.3.): an 8-day suspensidhout pay.

Officer LoehmannTable 4 would face the harshest outcome (1.3.): he wasitated from the
CDP, effective immediately. The justification (J.4f this outcome had nothing to do with the
Tamir Rice shooting. Loehmann was discharged asdhelt of lying during his application
process in 2013, when he omitted that his prevemployer would have discharged him if he
had not resigned voluntarily, which became knownemvhournalists started to investigate

Loehmann’s background as a result of the shooting.

The most controversial outcome is the outcomedfiicer Frank Garmback, who (1.3.)
has been suspended for ten days and who is requirémllow an additional tactical training
course. The outcome of his hearing was based (bd.the failure to communicate and
coordinate with the primary zone car, as well asfhilure to employ proper tactics. However,
this second charge is disputed. While all othecomnies can be directly traced back to either the
CIRC (2017) investigation or the IAU report (2015hese two reports drew a different
conclusion on this count. The conclusion of the IAtestigation in this matter was that
Garmback had violated lessons from two trainingises taking place in 2012 and 2013, while
the CIRC report found no violation of official podi policies. The assertion from the 1AU that
violating training procedures equals violating o policies has been made without citing any
actual policies being violated (CDP IAU. 2015).

5.3.2. Discussion of the Results

All four tables show that Bovens’ formal requirerteeare met by the administrative review. All
indicators were clearly identifiable in each indiwval case. However, if the mechanism is viewed

strictly in terms of accountability for the shoaiof Tamir Rice, only two of the four procedures
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apply, since both Cunningham and Loehmann facetjebaunrelated to the incident itself. The
outcome of their procedures were instead justifigtth information that was obtained through

investigating the Tamir Rice shooting, but wast$elf unrelated to the case.

The outcome of the procedures for Hollinger ananteack are directly related to the
Tamir Rice shooting. Hollinger’s suspension is gpdted. The only question one could pose in
this regard is whether the process for Hollinges waly fair. If the police themselves have used
her faulty behavior as the excuse for the behasi@thers, it would at the least be surprising if
the charges based on precisely that same behawdoldvhave been dismissed by that same
organization. Notable here is the fact that shéh@ésonly actor where the forum (1.2.) was not
McGrath, but Chief Williams himself. Nonetheledsere was a clear body of evidence against

her and the outcome was well-motivated.

The outcome for Patrol Officer Garmback is at igaartly questionable based on the
reports, since the evidence that (part of) theifjogtion was based on a violation of actual

policies is unclear and disputed.

Similar to thetort litigation mechanism, the administrative review shows Waskelistinction
between internal and external accountability to gveblematic. The administrative review
hearings are officially presided over by Public égfDirector McGrath, but his review is
informed by recommendations of the Chief of Poliaad that same chief of police replaces
McGrath in one of the four procedurélgable 7. It again shows that the line between the CDP

and the City as a whole is organizationally blurred

The administrative review focused entirely on th@ation of any rules, regulations or
official policies, and is therefore a prime examplexccountability in order to prevent corruption
and curtail the abuse of power (Bovens, 2007: §8-464). Since the accountability was
completely focused on the individuals, there wadeerning’ during this process, and there was
no form of ‘democratic control’ either. The admingdive review provides a level of catharsis,
since the termination of Loehmann was one of thmgmremands of the Rice estate, although
they did argue that the other outcomes were tobasuf failed to address the seriousness of this

case. The administrative also provides a levekgitimacy for the CDP and the city, since it is
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the only form of accountability where anyone wagualty punished for wrongdoing.
Furthermore, the conviction of individual actorstbe basis of policy violations does legitimize
the organization as a whole, since it explainsotiteome of the Tamir Rice shooting as the result

of policy violations, rather than the shooting lggthe result of faulty policies.

5.4. The Outlier

Table 8: Bovens Applied to the Outlier

Indicators Findings

2.1. Actor County Prosecutor Timothy McGinty

2.2. Forum The (Democratic Primary) Voter

2.3. Outcome Losing reelection for the Office obudty
Prosecutor.

2.4. Justification Failure to indict officers Loehmm and
Garmback

5.4.1. Analysis and Discussion of the Results

Democratic elections are not part of Walker’'s framek, since public officials other than the
those directly employed by the police departmerd aot considered part of the police
organization and thus don't fit the structural feamork of police accountability. However, to
some extent all formal requirements of Bovens amdieable to this election with a justification
related to the Tamir Rice incident. In the electionthe Office of County Prosecutor, actor (2.1.)
Timothy McGinty has been held to account for hisrkv@as County prosecutor by the
(Demaocratic primary) voters of Cuyahoga County.has been shown by an analysis of the vote
(Exner, 2016), McGinty’s (2.3.) loss in the prineriwas a direct result of his (1.4.) unpopularity
with the African-American community, which has besgued was the direct result of his failure
to indict officers Loehmann and Garmback (Morri@1@). Whether McGinty was truly voted out
of office as a direct result of the Tamir Rice siog cannot be stated with certainty, but all

evidence from the campaign and the election relds support such a claim.
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However, this thesis argues that McGinty’s remdvai office is not an example of
accountability in the case of Tamir Rice, but &amaple of secondary accountability. After all, it
is not an actor involved in the incident itself wisoheld to account, butfarum who itself has

the responsibility to hold actors to account, thdieing held to account by the public.

Nonetheless, McGinty's removal from office is anpei example of ‘Democratic Control’, where
elected public officials are held to account by Waers for conduct by the government. It also
serves the ‘learning’ function, since it sends asage to all prosecutors that voters will take
their actions in cases like these seriously aneeixgerious prosecution of police officers by the
prosecutor in cases of alleged misconduct. Furtbernby holding the judicial power directly to
account for its actions in this case, the removMaoGinty is also an example of the curtailing of
corruption. The voters demand that the proseauts independently from the executive branch
and thus serves as a balancing power to the poimdrecexecutive branch. Finally, since civil
rights activists and the Rice estate considered iMgG behavior as negligent and had already
requested his removal from the case (Golston, 2QhE) mechanism also serves the function of
catharsis
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6. Conclusion

This thesis applied theoretical insights from Bav€2007) and Walker (2003) to the shooting
of Tamir Rice in order to further the debate oncacttability in cases of deadly use of force
by police officers. The shooting of Tamir Rice Hzeen described by everybody involved in
the case as a “tragic incident” and several acahilitty mechanisms were triggered after the
incident to ensure accountability. This thesis fdentified four mechanisms: the criminal
prosecution of Timothy Loehmann and Frank Garmbdcg;tort litigation filed by the Rice
estate against the City of Cleveland; The admiaiste charges put forward against Officer
Loehmann, Officer Garmback, Officer Cunningham, &id-Dispatcher Hollinger; and the
removal from office of County Prosecutor Timothy Giaty. The formal requirements of
accountability, as identified by Bovens (2007), danapplied to all mechanisms identified,
with the exception of the tort litigation, where nuastification has been offered for the
outcome of the procedure. This can only be expthibg the fact that this has been agreed

upon by all parties involved in order to achieve tlesired outcome.

When applying Walker’s structure to the case aiiFeRice, it becomes clear that his
distinction between internal and external accouhtghs problematic. Every accountability
mechanism identified in the Tamir Rice case shdvas the clear line drawn by Walker (2003)
to distinct internal police accountability from extal mechanisms like criminal prosecution,
fails to take into account the intimate relatiomshetween the police and other governmental
agencies involved in law enforcement. As discussedection 5.1.2., there is such a close
working relationship between the police and pubpliosecutors, that they consider each other
to be coworkers. The behavior of prosecutor McGicay therefore be explained better by
comparing him to superior officers conducting ateinal investigation (Chan, 1999), than by
considering him as an external, independent audittine police. The tort litigation shows the
City of Cleveland functioning as an corporate actesponsible for the actions of the CDP as
well. Although no form of legislative accountabylihas been identified in this case, one can
conclude from section 5.2.2. that the city governtrie not an independent, external forum in
relationship to the CDP, and that if legislativecaentability was enacted by the city

government, this should be considered internal aci@tbility as well.
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All functions of accountability can be identified ithis case. With the removal of
McGinty from office, there is at least one case‘dgmocratic control’. The administrative
charges show an attempt to curtail ‘the abuse @fgrp and the tort litigation is at least an
attempt of ensuring government ‘learns’ from these, although whether the government
actually does learn remains an open question. imeiging government policy has been
achieved by holding individual actors to account policy violations, and catharsis has at
least partly been achieved through the tort lii@atthe termination of officer Loehmann and
the removal of McGinty from the Office of Countyd@ecutor. All this leads us back to the

Research Question posed at the beginning of tesgh

How can theories of Bovens (2007) and Walker (@08 accountability explain the

deadly police shooting of Tamir Rice?

By applying the theories from Bovens and Walketh® deadly police shooting of Tamir, it is
clear than in cases of deadly use of force sevarabuntability mechanisms are activated.
However, an analysis of these mechanisms showsttbat results are mixed at best. Of the
eight accountability mechanisms identified in tba&se, one was concluded by exoneration of
the defendantsT@ble 23, one resulted in a settlement without justifioati(Table 3, two
resulted in an outcome justified by circumstance®lated to the incidenfable 4/§ and one
was only indirectly related to the Tamir Rice shogt(Table §. Only two actors, namely
Dispatcher HollingerTable 3 and Officer GarmbackT@ble 5 faced consequences as a direct
result of their actions prior to or during the sting of Tamir Rice. And the consequences for
them are limited, with one serving an 8-day susjpen®nd the other serving a 10-day

suspension, both without pay.

The case of Tamir Rice is a prime example of thificdity of achieving accountability.

Although there are extensive accountability mecéiasi set in motion by the incident, there is
no one person or organization truly held to accotither the actor is exonerated, the actor
settles without admitting guilt, or the actor isnmhed for something unrelated to the incident

itself. And when someone actually faces consequefarethe incident, that someone is neither
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the main character of those held to account, narsipunishment severe enough in the eyes of
the public. Like many other recent cases wherecpalise of force resulted in the death of a

civilian, the public is left behind with a feelirgf injustice, as is expressed by Mayor Jackson:

"The public does not believe that the system has lair with them. And I'm not just
talking about Cleveland, I'm talking about natiodei There is a real legitimate sense
of lack of fairness and a lack of justice on belwdlpeople who have been in some way
harmed by the system. There is a legitimate conaerd we don't want to be a part of
that" (TV20 Cleveland2015).
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2015, April 12: Freddy Gray; Baltimore, Maryland ¢Monnell-Parry and Barron, 2017).
2015, July 13: Sandra Bland; Waller County Jaikas(Nathan, 2016).
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2016, September 16: Terence Crutcher; Tulsa, Oktah@uozapavicius, 2017).
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