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Abstract

New patterns of human migration are caused by the impact that global climate change
has on the habitability of Pacific Small Island States. This thesis looks at the preservation of
the rights of climate-induced refugees through the analysis of the principle that climate
refugees should be granted citizenship in another state or through the concept of ex-situ
nationhood. Further, this thesis aims to identify who in the international community is best
suited for bearing the responsibility for the preservation of the rights on climate refugees.
These analyses are made on the basis of the 1951 UN Convention Relating to the Status of
Refugees and the principles of legal statehood according to the 1933 Montevideo

Convention.
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1. Introduction

Migration is nothing new. All around the world people migrate for various reasons:
economic, social or political motives have already led many people to relocate. However, the
impacts of climate change on the habitability of places and living opportunities add a new
factor to the list of reasons to move. The first report by the Intergovernmental Panel on
Climate Change (IPCC) in 1990 states that the greatest single impact of climate change would
be on human migration (Atapattu, 2020). This prediction has become the harsh reality in 2022
now that people are forced to move away from their original homeland as it is no longer safe
or possible to stay. As environmental changes go beyond state borders and will affect almost
every corner of the world, international human migration patterns will be transformed (Black
etal., 2011). A UNHCR report (GRID, 2016) found that 21.5 million people have been
forcibly displaced by extreme weather events — such as extreme temperatures, floods or
storms — on an annual basis between 2008 and 2016. Thousands of others flee their homes due
to gradually evolving hazards, such as droughts or coastal erosion linked to sea-level rise.
This thesis considers climate refugees, who are “persons displaced in the context of climate
change’ (UNHCR, 2016) as the ones that should receive protection from the international
community. This thesis focuses on climate refugees from PSIS who are displaced because of

the rise in sea level.

The effects and consequences of climate change are highly visible in the Pacific
region, particularly the Pacific Small Island States (PSIS). In specific, low-lying atolls such as
the Republic of Kiribati are faced with one of the biggest challenges that climate change
brings about: erosion of land. PSIS are relatively vulnerable to the sudden- and slow onset of
climate hazards such as flooding and the rise in sea level and PSIS has little resilience to these
effects of climate change (TAR, 2001). This rise in sea level threatens the habitability of the
PSIS Piguet, 2019) and therefore, Kiribati and other PSIS are considered to be among the
most likely to produce climate change refugees (Abrar, 2005). For the reason that the local
government of Kiribati is unable to offer a sustainable long-term solution to this problem, the
population (I-Kiribati) has no other choice than to relocate. Therefore, the threats of climate
change have become a solid reason for people in PSIS to move beyond internal borders
(Barnett & McMichael, 2018). The move across internal borders is not an easy choice.
Analyses of the motivation for migration in PSIS have shown that migration is often seen as
the last resort for many islanders (Farbotko, 2018; Hermann & Kempf, 2019). But the threats



that climate change brings about, make the prospect of climate migration become
undisputable (Piguet, 2019).

Current literature provides little information on the protection of the rights of climate
refugees. Therefore, this thesis takes international law documents into account. First, the 1951
Refugee Convention excludes environmental refuge as a qualifying factor for receiving
refugee status. Further, the 1933 Montevideo Convention argues that the legality of a state is
in jeopardy when it no longer upholds all four qualifications of statehood: a permanent
population, a defined territory, a government and the capacity to conduct international

relations.

Although current literature highlights multiple sides of the story, it fails to identify the
normative and policy recommendations with regard to who in the international community
will bear the responsibility for climate migration (Page, 2008; McAdam, 2010). Therefore,
this thesis has researched the following question: who is most capable of bearing
responsibility for protecting the rights of climate refugees? This thesis argues that a mix of the
‘contribution to problem’ and ‘ability to pay’ can generate a satisfactory mix of theoretical

integrity and practical operation of the protection of rights of climate refugees.

In terms of structure, this thesis is composed of five sections. In order to reach a well-
rounded answer, it is first necessary to consider scientific research that has been done on
climate change. This shows the likelihood of certainty of the disappearance of PSIS like
Kiribati. The following section will elaborate on that by the explanation of how the negative
effects of the climate change challenge the principles of the Montevideo Convention (1933).
Section 3 discusses two possible processes on what is owed to climate refugees by the
international community and section 4 will consider the role of international law when
identifying the position of climate refugees. Then, section 5 looks at how the responsibility of
who owes what towards climate refugees is distributed and whether this distribution is fair.
Finally, section 6 will present a discussion of the different sections and ideas for further

research.



2. Literature review

Existing literature on the rights of climate refugees and potential protectors of vulnerable
human rights is often written from a legal perspective (McAdam, 2010; Alexander and Simon,
2014; Lee and Bautista, 2021). In doing so, authors often used two conventions to explain the
concepts of statelessness and climate refugees: the 1933 Montevideo Convention and the

1951 UN Convention relating to the Status of Refugees.

The Montevideo Convention is an important document that defines the concept of
statelessness in legal terms by explaining what a state is. The main idea of the Montevideo
Convention holds that a state has to meet the four requirements to conserve the legality of a
state. A significant body of literature has discussed the legality of the states that no longer
meet all four requirements of the Montevideo Convention (McAdam, 2010; Burkett, 2013).
For example, Burkett (2013) advocates for a nation ex-situ, in which state continuity is

ensured through a system where a state’s government is located outside the nation’s borders.

The 1951 Refugee Convention is often used to explain the difficult legal situation of
climate refugees since the Convention has not adopted environmental refuge. This is highly
criticized by some scholars (McAdam, 2010; Alexander and Simon, 2014; Marshall, 2019).
Alexander and Simon (2014) explain since climate refugees in Kiribati are physically unable
to return home, the terms of the 1951 Convention suffice in providing a foundation to seek
asylum in a new country, differing from the conclusion of the 1951 Refugee Convention.
Both McAdam (2010) and Marshall (2019) criticize the limitations of both the Montevideo
and the Refugee Convention since they are unable to offer policymakers a sufficient

framework in the case of protection of climate refugees in sinking islands.

Another strand of authors indicates that PSIS will suffer disproportionately from the
adverse effects of global warming as the rise in sea level leads to accelerated erosion of
coastal land (Nurse and Moore, 2005; IPCC SAR, 2022). Without proper duties of adaptation
and/or mitigation, this loss of land might negatively affect the long-term sustainability and
sovereignty of PSIS when the state no longer matches the principles of the Montevideo
Convention (Barnett and Adger, 2003; Nurse and Moore, 2005; Byravan and Rajan, 2010).

Then, the literature has not properly identified the problem of the loss of rights of the
individuals once PSIS’ sovereignty is in jeopardy and climate refugees face the chance of

becoming stateless. However, the issue of statelessness is not a new phenomenon. During



World War 11, Nazi Germany used denationalization as one of the weapons in conducting the
brutal war against minorities, such as Jews and Roma. Many of the thousands of Jews and
Roma living in Europe in the year’s post-World War Il found themselves formally stateless
(Rosenhaft, 2021). Hannah Arendt, a Jewish refugee from Germany herself, placed the
enigma of the stateless in a central philosophical position by the introduction of the concept of
‘the right to have rights’ (Arendt, 1951). Arendt embodied a move toward conceptualizing a
new international paradigm where (human) rights could be sought beyond the traditional
bounds of an individual state-based legal order, especially since those bounds themselves had
been shattered by the state itself (Fraser and Caestecker, 2013). Arendt’s question on
statelessness is relevant in the nexus of climate refugees. However, the perspective of this
question should be altered. Arendt’s original account of statelessness focuses on the future of
a group of individuals, but in the nexus of climate refugees, the future sustainability of an

entire state is at stake.



3. Scientific data

This section will provide an overview of the scientific data and empirical facts that
have been attained through climate reports by the International Panel on Climate Change
(IPCC). Over the past decades, the IPCC has released five comprehensive assessment reports
on the state of scientific, socio-economic and technical knowledge related to climate change.
The reports not only illustrate future risks and impacts but also consider options for reducing
the increase of climate change. The established facts show the likelihood of certainty of the
disappearance of PSIS. The first IPCC report was released in 1990 and the subsequent four
reports were all under the same assumption: humans are causing most of the current changes
to climate by burning fossil fuels such as coal, oil, and natural gas (Johnson et al., 2021 ). This
phenomenon is called anthropogenic climate change and it has continued to be addressed
since the first IPCC report in 1990. The combination of the facts that climate change is no
new phenomenon and that climate change is increasing indicates that the human population
has not done enough to prevent the situation from worsening (Johnson et al., 2021). In order

to illustrate the situation clearly, we will analyze some parts of the IPCC reports.

First, the Third Assessment Report (TAR) by the IPCC in 2001 shows that Earth’s
surface is warming, (partially) caused by the increasing amount of atmospheric concentrations
of greenhouse gases. Also, IPCC TAR (2001) shows that the projected changes in the climate
system will have adverse effects on both the socio-economic and environmental systems,

especially on PSIS.

The 2007 Fourth Assessment Report (AR4) quantified the impacts of climate change
on the rise of the sea level. This sea-level rise is then reflected in the impact it has on the
habitability of PSIS, such as Kiribati. From the scientific perspective, IPCC AR4 (2007)
argued the major physical impacts of sea-level rise to be the erosion of beaches, inundation of
deltas as well as flooding and loss of many marshes and wetlands. In conclusion, IPCC AR4
(2007) states that low-lying PSIS are among the most vulnerable countries to be affected by

anthropogenic climate change as habitable land will diminish.

This loss of habitable territory forces people to move. For inhabitants from PSIS like
Kiribati, it is often not possible to relocate within the borders of the country, so the population
has to migrate internationally. In 1990, the IPCC already noted that the impact of climate
change on human migration is large — with millions of people displaced by coastal flooding,
agricultural disruption and shoreline erosion (IOM, 2008). A UNHCR report (GRID, 2016)



found that 21.5 million people have been forcibly displaced by extreme weather events on an

annual basis since 2008.

The last released IPCC report, the Sixth Assessment Report (SAR) (2022), is a
continuation of the findings of IPCC TAR (2001) and IPCC AR4 (2007). SAR (2022) shows
that climate change is an ongoing problem and that PSIS are increasingly affected by the
projected increase in temperature, the rise in sea level and extreme weather events such as
droughts, and unpredictable precipitation patterns. Even more, scientists who contributed to
SAR (2022) agree that the adverse effects of climate change are expected to increase the

forced migration of PSIS inhabitants well before 2100.

In conclusion, TAR (2001), AR4 (2007) and SAR (2022) show that there has already
been done much scientific research on the consequences of climate change and that it is no
new phenomenon. However, the results of the SAR (2022) show that climate change is
increasing, rather than improving compared to the first IPCC report in 1990 despite the taken

adaptation and mitigation duties.
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4. Montevideo Convention

As established by the several reports of the IPCC, climate change affects the rise in
sea level, the habitability of PSIS, the socio-economic system, biodiversity and most
important for this paper: the long-term sustainability of PSIS. This nexus on the long-term
sustainability of PSIS potentially undermines the physical basis of national sovereignty of
these states, consequently endangering the rights that come with citizenship of individuals in
PSIS (Barnett and Adger, 2003; Byravan and Rajan, 2010). So, not only do consequences of
climate change endanger the physical basis of states, but they potentially also harm their
ability to function as independent states.

An independent state is defined under international law by the 1933 Montevideo
Convention on the Rights and Duties of States. This convention works with the declarative
theory of statehood, which defines a state as a person of international law when it meets four
qualifications: a government, the capacity to enter into relations with other states, a permanent
population and a defined territory. However, the Montevideo principles are no longer
adequate in light of the challenges posed by climate change. Specifically, the argument made
on defined territory and permanent population should be reconsidered. This chapter will look
at the implications of the Montevideo Convention and its declarative theory of statehood that
highlight the importance of defined territory and a permanent population as part of the

qualifications for the legality of a state.

4.1 Defined territory

In light of the ‘drowning of land’ of PSIS due to the sea level rise, the qualification of
having a defined territory should be reviewed. The impact of climate change on the definition
of ‘territory’ according to the Montevideo Convention (1933) indicates a nexus between
territory and statehood. The current and future impacts of climate change on a state’s territory
question this nexus as the rise in sea level will cause submersion of existing territories (see
Chapter 1). This nexus centres around the dispute on the continued legal existence of a state
when its territory is no longer defined, thus any longer upholding all four principles of the

Montevideo Convention (Lee and Bautista, 2021).
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In order to properly discuss this dispute, one should define ‘territory’. International
law prescribes a ‘defined territory’ as “all land, internal waters, territorial sea, and air space
above the territory as part of a state’s territory” (Taylor, 1994). Although the territory of a
state defines the limits of its sovereignty, there is no rule governing the specifics indicating a
minimum or maximum size. The territory of a state can take on many shapes; it can either be
small or large, fragmented or unified, surrounded by the territories of other states or by huge
expanses of water. It is not about the size of the state, but rather the effectiveness of its
legislative and administrative functions that manifest territorial sovereignty, and therefore
determine statehood (Lee and Bautista, 2021). The development of the state is closely linked
to the ability to exercise effective control over a defined territory. Thus, the territory is a
fundamental characteristic for a state to achieve legal status in the international community
(Montevideo, 1933).

4.2 Permanent population

Not only do states consist of territorial entities, but these entities are inhabited by
groups of individuals. For that reason, a permanent population is considered another
necessary requirement for statehood (Montevideo, 1933). The term ‘permanent population’
defines a community that has the intention to permanently reside in the defined territory
(Zadeh, 2021). Similar to a defined territory, there are no established criteria for the size of
the population. For example, Kiribati with its 120,000 inhabitants (The World Bank:
Population Kiribati, 2022) is as much of a state as China, which has a population of nearly 1.5
billion inhabitants (The World Bank: Population China, 2022).

In conclusion, climate change questions the legal status of states according to the
Montevideo Convention (1933). The impact of climate change (here: the effect of rising sea
level on PSIS) affects two of the four fundamental qualifications for statehood. The changes
in these requirements are related: the rise in sea level leads to coastal flooding, agricultural
disruption and shoreline erosion (change in the defined territory), forcing people to move

(change in permanent population) (I0M, 2008).
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5. What is owed?

The results of the latest IPCC report (SAR, 2022) predict that some PSIS like Kiribati
will become uninhabitable by mid 21% century, which will cause an increase in the number of
migrants. This will lead to the question of what will happen to those who no longer have
habitable territory. This chapter discusses two of the possible perspectives on what is owed to
climate refugees by the international community. Firstly, we will discuss Arendt’s concept of
the right to have rights. With regards to the statelessness of climate refugees, this thesis
analyzes the ‘right to have rights’ in the light that climate refugees should be owed citizenship
in another state. Then we will discuss the concept of the Nation Ex-Situ as a response to

landless nation-states.

5.1 The right to have rights

When a state is no longer in accordance with the principles of the Montevideo
Convention (1933), it raises questions about the conservation of the rights of individuals.
After a state is no longer recognized as legal authority, its citizens become stateless and they
lose their rights under international treaties. Stateless persons have been excluded from
international human rights protection, as they would no longer fall under the legal protection
of a sovereign state. But how does statelessness affect their human rights? The German
political philosopher Hannah Arendt elaborated on the concepts of statelessness and human
security. She wrote about these concepts in light of the Armenian and Jewish political
refugees in the first half of the 20" century (Arendt, 1951). For this reason, her concepts
consider statelessness from a political refuge perspective. However, current and future
migrants from PSIS like Kiribati will move for environmental reasons. Therefore, the
question arises on whether the concepts designed by Arendt for political refugees will also
help to understand the climate refugees’ situation. In other words, to what extent can Hannah
Arendt’s designed concept of ‘statelessness’ explain the legal status of current and future

climate refugees?

In her most influential piece “The origins of totalitarianism”, Arendt (1951) shares her
own experience of statelessness during and after WWI1I. She writes about the vulnerability of
those who find themselves in a legal and existential state of uncertainty outside the realm of
membership in a state (Arendt, 1951). In other words: the statelessness. Arendt proposes
recognizing a universal ‘right to have rights’ as a means of abolishing the denuded form of

existence of those who find themselves outside the pale of law’ (Oman, 2010). ‘The right to
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have rights’ is a concept that explains that all individuals have the right to be members of a

community that grants them rights.

But what does this mean for the rights of the ‘statelessness’? Current and future
climate refugees are no part of a community that grants them rights and there is little
recognition by the global community. Arendt reasoned that in order to have rights, individuals
must at least be a member of some kind of organized community. Thus, human rights are only

prescribed to those who are part of a community (Arendt, 1951).

Does that mean that the ‘statelessness’ are also the ‘rightlessness’? In some way,
Arendt argues in favour of this statement since the stateless are cut off from a law-governed
condition. Thus, they are no longer secured of their human rights. The dilemma of the
stateless is not that they are not equal in the eyes of the law, but rather that no law exists for
them (Arendt, 1951).

Therefore, in the situation of stateless climate refugees, the ‘right to have rights’
concerns the right to citizenship in a foreign state (Arendt, 1951; Kesby, 2012). Particularly:
the membership of a political community. According to Arendt (1951), life is fully lived when
one’s a member of a political community since individuals can only disclose their unique
singularity through public and political action. If you want to obtain equality for individuals,
it is the legal political status of acknowledged citizenship which argues for that equality
(Kesby, 2012). In other words, the guarantee of citizenship is essential in order to reach
equality among both climate refugees and those who do not migrate because of climate
change. Thus, climate refugees from PSIS, who have become stateless due to the effects of
global climate change, should be provided with citizenship in order to reach an equal position

to those who do not suffer from climate change (Arendt, 1951).

5.2 The Nation Ex-Situ

Chapter 3 has shown the plausibility that the impacts of global climate change will
generate PSIS uninhabitable within the next 50 — 100 years. Although this will be the fate of
only some PSIS, the implications this might have on the evolution of statehood and current
international law will be grand. In order to respond to the phenomenon of landless nation-
states, international law could provide a new category of international actors, under the

concept of the Nation Ex-Situ (Burkett, 2013). Ex-situ nationhood is “a status that allows for
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the continued existence of a sovereign state, afforded all of the rights and benefits of
sovereignty amongst the family of states, in perpetuity” (Burkett, 2013, p. 346). This new
form of governance would ensure climate refugees their right to citizenship, as the political
entity remains constant even as its citizens establish residence in other states (Burkett, 2013).
From a human perspective, it is important that a state will keep operating whether its territory
is habitable or not. The possibility of a nation ex-situ would allow a state to protect the human
rights of its citizens since the absence of protection of rights by the state would place the
citizens outside the international (legal) system. Further, the continued recognition of ‘sunk’
states is desirable, since it will prevent climate refugees from losing their cultural identity and
initial rights (Alexander and Simon, 2014). However, the introduction of the nation ex-situ
will deter the achievement of a long-term solution for this situation when the urgent need for
individuals to have legal rights and citizen protection has been fulfilled (Alexander and
Simon, 2014).

The prospective landless governance of PSIS requires them to rely on other states. In
line with this, the Pacific region collaborated on a regional climate change action plan which
stipulates the seriousness of the threat climate change poses to the region through the 50™"
Pacific Island Forum (PIF) in 2019. This is the strongest collective statement PIF leaders
consisting of leaders of Australia, New Zealand, Kiribati and twelve other PSIS, have issued
on climate change. Besides the agreement that the region needs strong and collective political
leadership to advance climate change action, leaders noted: “the proposal for a UN General
Assembly Resolution seeking an opinion from the International Court of Justice on the
obligations of States under international law to protect the rights of present and future

generations against the adverse effects of climate change” (Pacific Islands Secretariat, 2019).

In line with this PIF, the leaders of Australia and New Zealand have intensified their
collaboration on climate change and regional security (SWI, 2022). Further, Australian
Foreign Minister Wong said that the government will deepen defence and maritime
cooperation and work with the Pacific to expand opportunities in order to strengthen the

connections between Australia and the Pacific islands (Hurst, 2022).
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6. International law
The protection of the rights of refugees and stateless persons has been a challenge for
the international legal community for over 70 years. This chapter will look at the perception
of some international law documents that are of importance when it comes to climate refugees
and stateless persons. As established by the analysis of Arendt’s concepts, climate refugees
and stateless persons have in common that they lack proper protection by the international

community.

6.1 UN Convention relating to the Status of Refugees

The 1951 UN Refugee Convention is a key legal document when it comes to the
protection of refugees. However, this convention is not (yet) suitable for climate refugees.
According to the 1951 Convention, a refugee is someone “who is unable or unwilling to
return to their country of origin owing to a well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group, or political opinion”
(Art. 1.A.2). Although this definition entails a large group of refugees, climate refugees
cannot appeal to the 1951 UN Refugee Convention. The definition of ‘refugee’ excludes
refuge for environmental reasons, thus exclusion of climate refugees under the 1951 Refugee
Convention. Therefore, this thesis considers the current definition of ‘refugee’ under the 1951

Convention as ‘too narrow’, which causes limitations in practice.

6.2 Case study: Teitiota v. New Zealand

A 2020 landmark ruling by the Human Rights Committee (HRC) indicates the
limitation of the current UN refugee definition and its failure to provide protection to climate
refugees. This ruling sets a clear example of the shortcomings of the current UN refugee
definition and therefore its failure to protect climate refugees (Bhardwaj, 2020). In this case,
loane Teitiota from the Republic of Kiribati applied for asylum in New Zealand due to the
threat of the effects climate change faced in Kiribati. The New Zealand Immigration and
Protection Tribunal rejected his application, following the narrow 1951 UN definition.
Teitiota decided to appeal to the International Covenant on Civil and Political Rights, arguing
that deportation back to Kiribati would violate his family’s Right to life under Article 6 (1).
After a close analysis of Teitiota’s case, the Tribunal concluded that Teitiota was not a
‘refugee’ under the 1951 Convention as he did not face a real risk of being persecuted in

Kiribati. Although the final decision was not in favour of Teitiota and his family, it may open
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pathways for the application of non-refoulement to people fleeing climate change in their

country of origin (Bhardwaj, 2020).

6.3 Principle of non-refoulement

Under international human rights law, the principle of non-refoulement guarantees that
no one should be neglected asylum and be returned to a country where they will face torture,
cruel, inhuman or degrading treatment or punishment and other irreparable harm (UNHCR,
1977). In the case of Teitiota, the Human Rights Committee has considered whether New
Zealand is precluded from deporting Teitiota to Kiribati, where he would face risks arising
from the harmful impacts of climate change (McAdam, 2020). The HRC decision in the case
of Teitiota shows that the adverse climate change impacts are not taken into account under
both the legal refugee definition of the 1951 Convention and the principle of non-refoulement
of the UNHCR. However, it is gaining momentum now that courts face more similar cases
like Teitiota v. New Zealand in the future. This way, they might pave the way for a more
inclusive international legal framework on climate change, migration and international human

rights.

6.4 Expansion of current refugee definition

Some scholars debated whether we need a new international framework of law in
order to help climate refugees (Lister, 2014; Adiraju, 2022) or whether climate refugees could
fit under the 1951 Refugee Convention. This section argues that the concept of climate change
refugees can be fitted within the logic of the UN Refugee Convention by including climate
refuge in the current definition. As such, international law must be amended to explicitly
grant the status of ‘refugee’ to climate refugees who are affected by environmental harms
(Adiraju, 2022). As an illustration, in the case of Teitiota v. New Zealand (2020), the court
looked to the 1951 Refugee Convention and its associated 1967 Protocol for Implementation
when deciding on whether to grant legal protections to Teitiota. This case shows that the
definition of ‘refugee’ has been applied to deny the climate migrant in question legal
protection. Therefore, the definition must be extended in international law to ensure that
‘climate refugees’ are provided with the support they need (Adiraju, 2022). The creation of a
new ‘refugee’ definition will pave the way for legal support for those internationally displaced
due to the consequences of climate change.

17



Although the broadening of the qualification for refugee status as laid out in the UN
refugee convention would involve some modifications to the current terms of the 1951
Convention, it would not require a fundamental shift in the core principles of the logic. In
order to have a chance in feasibility and likelihood of successful adoption of this proposed
change, the modification in the definition of refugee by the UN should be rather modest.
Lister (2014) appeals for a system that will do the most justice to people given plausibly

achievable goals.
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7. Who is most capable of bearing responsibility?

Thus far, it is an established fact that there will be millions of individuals who will be
displaced from their homes within the next 50-100 years due to sea-level rise as a
consequence of climate change. This leads to a query on the ethical implications of the global
(legal) community towards those displaced. This action should derive from the unique moral
consideration of those displaced since no other form of environmentally induced human
migration will be as permanent as migration by sea-level rise (Byravan and Rajan, 2010;
Risse, 2009). The question of international political action is especially relevant for PSIS.
When the loss of habitable land would happen to a large country, coastal communities would
be able to move inland, given adequate government response (Byravan and Rajan, 2010). In
this case of internal relocation, a large-scale international response is not as crucial as is the
case for PSIS, where international relocation and permanent resettlement will be the only
possible ‘adaptation’ strategy available. Therefore, Byravan and Rajan (2010) argue for a
special right of free movement for ‘climate exiles’, which allows its bearers the right to

migrate and settle in a safe country.

7.1 Status of ‘climate exile’

Under this new international treaty proposed by Byravan and Rajan (2010), people
living in nation-states where long-term sustainability cannot be guaranteed will be given
certain rights under the status of ‘climate exile’. This status enables climate refugees to
relocate in advance of sea-level rise and/or prepares them to start a new life elsewhere through
training. Byravan and Rajan (2010) argue that historically large emitters will take
responsibility for providing immigration rights, based on their shares of cumulative
greenhouse gas emissions (p. 253). In other words, major polluters should take the

responsibility for helping out climate refugees.

The status of ‘climate exile’ will only be granted under certain conditions, also known
as an ethical threshold. This threshold is based on the possible limitations of the
‘functionings’ of those eligible for the status. Functionings are ‘an achievement of a person,
what he or she manages to do or be, [and] it has to be distinguished from the commodities that
are used to achieve those functionings’’ (Sen, 1987, p. 7). Sen argues that functionings are
often not intentional actions, but rather states of being (1987). For example, the state of being
healthy or the state of being free to speak your mind. Those are considered functionings

according to Sen’s capability approach. Once the impacts of climate change detract people’s
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functionings and diminish their capacity to fulfil their communal responsibilities, those people

will be granted the status of ‘climate exile’ (Page, 2008; Byravan and Rajan, 2010).

7.2 Distribution of the responsibility
The provision of the status of climate exile brings about obligations for the

international community (Byravan and Rajan, 2020). This leads to the question of who should
bear the responsibility for the compensation of dealing with the impacts of climate change.
First, we should clarify what ‘bearing the responsibility of climate change’ means. The
distribution of who bears what responsibility with regards to climate change impacts, could be
divided into two duties: the duty of mitigation and the duty of adaptation (Moellendorf, 2015).
Following ARG6 (2022), people’s obligations under the duty of mitigation consist of cutting
back on climate change-inducing activities, such as lowering the emission of greenhouse
gases by reducing air travel or using less electricity. Then, adaptation is about providing
resources to protect people against the effects of climate change (ARG, 2022). For example,
this can be done by adjusting the infrastructure or implementing sustainable aspects in

educational institutions.

The implementation of mitigation and adaptation measures produce costs, both
monetary and social. Shue (1999) argues that these costs should initially be borne by the
wealthy states and the duties of the poor states should be less demanding. In fact, the poor
states are under no general obligation to be helpful to the wealthy states in dealing with the
consequences of climate change (Shue, 1999, p. 543). However, this statement is quite
straightforward: the reality is more complex and there is no simple way to decide on the
question of who should bear the burdens of climate change. One can identify at least two
principles that address this question: the Polluter Pays Principle (PPP) and the Ability to Pay
Principle (APP).

7.3 Polluter pays principle

The idea behind the PPP is that countries should contribute to the costs of managing
climate change in proportion to their global cumulative greenhouse emissions and the fact that
developed countries should lead the world in terms of this process (Shue, 1999; Page, 2006;
Page, 2008; Caney, 2010; Singer, 2016). However, the PPP is confronted with challenges. For
instance, there is still much research to be conducted in climate science and information from

IPCC reports that the PPP bases its conclusions on, is often not yet complete (Caney, 2010).
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In fact, the projections and estimates of the IPCC TAR (2001) are not very precise, but rather
diverging numbers. As such, sea levels are expected to rise between 0.09 metres and 0.88
metres between 1990 and 2100 (TAR, 2001, p 16). Also, the report employs a five-point scale
(ranging from 95% confidence to 5% confidence) indicating various degrees of confidence in
its projections (TAR, 2001, p.37). Therefore, it is hard to specify the results to estimate the
extent of harm caused by climate change. Another challenge to the PPP is that some people
were excusably ignorant of the fact that their actions may spark serious climate change. As
such it would be considered unfair to make them pay since they knew not what they were

doing and their ignorance is excusable (Caney, 2010).

7.4 Ability to pay principle

The APP states that the duty to address a problem should be borne by the wealthy and
that this duty should increase in line with an agent’s wealth (Shue, 1999; Caney, 2005; Caney,
2010; Singer, 2016, Heyward, 2021). Thus, the APP puts emphasis on who can rectify the
harm, rather than taking into account who caused the harm. The disregard for the past points
out the forward-looking view of the APP, which is in contrast with the backwards-looking
principle of the PPP. The advantaged argue that it is ‘unfair’ to make them minimize their
emissions and pay for adaptation measurements, although the adverse effects of climate
change are not their direct fault (Singer, 2016; Heyward, 2021). Adopting an APP component
would make them bear a burden for something that is unrelated to their actions (Caney, 2010).
Further, some might argue the APP on the grounds that burdens should not be borne by the
advantaged when their wealth did not contribute to hazards of climate change in any way, but

rather they obtained their position through clean development (?)

7.5 Hybrid model

As these shortcomings of the PPP and APP show, there is no simple way to decide on
the question of who should bear the responsibility of addressing climate change. This section
introduces a hybrid model, which aims to develop a query of who should bear the burdens of
addressing climate change. The hybrid model has been introduced in order to reduce the
shortcomings of the PPP and the APP and to elaborate on the concept of who has to bear the
burdens with regard to climate change (Caney, 2010; Moellendorf, 2012; Moellendorf,
2015). This hybrid model provides a theoretical framework in which we could address climate
change whilst taking into account the limitations of the PPP and APP. An improvement of the

hybrid model in comparison to the PPP and APP is that the hybrid view can determine who
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should bear responsibilities with regard to the protection of the rights of climate refugees and
who should fund adaptation and mitigation measures. According to the hybrid model, the
global poor are highly vulnerable to the hazards of climate change and therefore their adaptive
capacity needs to be advanced (Caney, 2010). Thus, the global poor themselves are excluded
from bearing the costs and they can find support for this in the hybrid model. Moreover, the
hybrid view neglects the PPP approach to some extent, claiming that the poor do not have to
bear the adaptation costs themselves, regardless of their level of pollution.

7.6 Specifications

Once the principle of providing fair rehabilitation for climate exiles is accepted, some
questions will arise. One of the questions that Byravan and Rajan (2010) address, is to who
we would assign obligations to take responsibility for providing the right to citizenship in a
new state for climate-induced migrants. In other words, who are the duty bearers and how

should we distribute responsibilities justly?

Generally, duty bearers can be individuals, who have universal obligations (e.g. do no
harm) and obligations that are based on different roles people play in society. Further, both
non-state (e.g. corporations and international organizations) and state agents can bear rights
and responsibilities. The common responsibilities of states may differ since an equal
distribution of costs would be unfair to developing countries, as indicated by the hybrid model
(Caney, 2010). Developed countries should take the lead in bearing the responsibility. Also, a
distribution of costs in which the abilities of developing, poor countries are taken into account
is important. If this would not be the case, it could interfere with their development, rather
than try to stimulate their growth. This consideration of fairness in responsibilities should be

built into the international climate change law.

7.7 Common But Differentiated Responsibilities

This consideration of fairness expresses itself in the principle of Common But
Differentiated Responsibilities (CBDR), which was formalized in the United Nations
Framework Convention on Climate Change (UNFCCC) of Earth Summit in Rio de Janeiro in
1992. CBDR is the first international legal instrument to address climate change and
attempted to address the negative impacts on the global environment. The CBDR principle
recognizes that all states have a joint obligation to address environmental destruction, but it

denies equal responsibility to all states with respect to environmental protection (Eckersley,
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2015). The principle balances the states’ need to take responsibility for environmental

problems but also recognizes the differences in economic development between states.

The 2015 landmark decision by the Hague District Court on the Urgenda v. The
Netherlands case represents the first time a national court has applied the principle of CBDR
as a tool to interpret a state’s climate obligations under domestic law (Ferreira, 2016). The
case of Urgenda v. The Netherlands case may serve as a starting point for more productive
and extensive use of CBDRs in future climate litigation. The final decision of this case was
that in order to meet its standard duty of care towards the plaintiffs (the Urgenda Foundation,
representing current and future generations of citizens threatened by the risks of climate
change), the Dutch government had to “limit the joint volume of Dutch annual greenhouse gas
(GHG) emissions, or have them limited so that this volume will have reduced by at least 25%-
40% at the end of 2020 compared to the level of the year 1990” (Hoge Raad, 2019). Many
applauded this decision, but there was also some heavy critique. Some argued that the Court
had overstepped the boundaries of its role within the governmental separation of power
(Nollkaemper and Burgers, 2020). Further, until this decision, CBDRs had remained outside
the purview of environmental law jurisprudence at the national level. The application of
CBDR in the Urgenda case helped to establish the role of leadership of developed countries in

climate action.
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8. Discussion
This thesis builds on previous studies on migration and the status of climate refugees
(Barnett and Adger, 2003; Nurse and Moore, 2005; Byravan and Rajan, 2010; Atapattu, 2020)
by adding an analysis of what is owed to climate refugees (Arendt, 1951; Kesby, 2012) and
what parties from the international community are best fitted to bear that responsibility (Page,
2008; Caney, 2010; Eckersley, 2015).

This thesis shows that the current international community is dealing with a gap. A
gap between what law provides and what the world in general and specifically climate
refugees need. The only way to close this gap is to either increase human empathy to pursue
the alarms and pieces of advice that reports by the IPCC have established over the past
decades. This means that the international community should adhere to the duty of mitigation,
by avoiding and reducing emissions of greenhouse gases into the atmosphere to prevent the
planet from warming to more extreme temperatures in order to diminish the chances of

dangerous sea-level rise that threatens PSIS.

Another option to close the gap is to increase smart practical thinking on what the
international community can accomplish in order to support those who have been negatively
affected by the adverse impacts of global climate change. This thesis argues that there are two
main options for helping out those people on an individualistic and collective level. First,
some argue that climate refugees should be granted citizenship in other countries in order to
preserve their rights as a citizen (Arendt, 1951; Keshy, 2012). As an illustration, this thesis
analyzed the case of Teitiota v. New Zealand (2020) which shows that climate refugees
should be considered as individuals in order to grant them their right to citizenship since the
HRC looked at the individual situation of Teitiota.

The second option looks at the possibility of the concept of ex-situ nationhood. This
could be considered a more collective perspective since it focuses on the conservation of a
state as a whole. However, the principles of territory and population of the Montevideo
Convention are not strictly adhered to, since ex-situ nationhood allows for governance from
abroad. Further, ex-situ nationhood identifies the question of the moral rights that states have
on territory. In general, states think that they are entitled to territory and they consider that as

their own, but on what grounds is that established? Further research should look at this.
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After the analysis of the possible solutions to help climate refugees, this thesis
concludes that there is not yet a clear model on who should bear the responsibility. Therefore,
this thesis introduces a hybrid model, which is a combination of the PPP and the APP model
(Caney, 2010; Moellendorf, 2015). The outcome of the hybrid model indicates that those who
gained from climate change in the past should bear responsibility for climate change by

issuing citizenship or providing territory in order to enforce ex-situ nationhood.
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