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Abstract

This paper has researched the extent of impartiality of the ICC in determining their
investigations. The justifications behind the cases of Iraq/UK and Afghanistan/US were
explored, to find out how the ICC reached the decision to stop investigating the UK and to
leave out the US in their examination. This has been done with a discourse analysis, based on
the theoretical distinction of an ethics of conviction and an ethics of responsibility. This
analysis has shown that in the case of Iraq, the ICC referred more to the rule of law and legal
criteria, where in the case of Afghanistan the discourse included both signs of impartiality, but
also signs that practical and political considerations played a role. This thesis thus concludes
that the extent of impartiality in the case of Iraq was higher than that in Afghanistan.
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Introduction

In 2002, the International Criminal Court was established with the idea of it being an
independent Court, which would not be subject to political control and whose decisions are
based on legal criteria (ICC, 2020, p. 14). However, it is important to note that a legal
institution like the International Criminal Court cannot operate in a vacuum. They “cannot
disentangle themselves from the political dimensions of the lived realities they engage with
and the influences and restraints exerted by the international community and its components”
(Carofiglio, 2015). These political constraints mean that ‘victims’ access to justice often
depends on political calculations’ (Vignoli, 2023). The puzzle that will be addressed here is
how the Court is simultaneously an independent institution aiming to deliver impartial justice,
while operating in a highly politicized world. The literature about this puzzle is extensive with
most scholars having similar conclusions about it. There is a broad consensus on the
importance of impartiality. As Roach puts it, ‘The court...was never intended to serve a
diplomatic function that would threaten or undermine its impartiality and neutrality’ (2013, p.
512). These ideas of impartiality however are not always easy to achieve in a politicized
world, since the political context will heavily influence the success rate of the court in helping
to end impunity ‘for the most serious international crimes’ (Pitty, 2006, p. 347).

The way the Court has navigated these political tensions has led to some criticism,
with the literature pointing to the aspect of ‘inconsistency’ as a reason. Kersten (2018)
therefore calls for greater consistency and transparency, especially in the selection criteria of
the Office of the Prosecutor, and in the practice of these criteria. With these criticisms, it is
important to see what kind of process has led to these results and what the justifications are
behind decisions made by the Court. Therefore, this research explores the question: To what
extent is the International Criminal Court impartial in determining its investigations? This will
be done by looking at cases where the ICC has limited the scope of its mandate, by either
stopping the examination, as in the case of UK/Iraq or by leaving certain actors out of the
scope of the investigation, which was the case with the United States in Afghanistan.

While the legal framework for preliminary examinations, set out in article 17 of the
Rome Statute, means that jurisdiction and the interests of justice should also be considered,
the admissibility criteria of gravity and complementarity are especially relevant for this thesis
(OTP, 2013, p. 2). As will be explained in the case selection, the use of these criteria were
contested in both cases and it is therefore interesting to look at how these decisions were

made. More pertinent to this research however, is that these two criteria help to assess the



extent of impartiality of the Court, and thereby contribute to the gap in the literature. As
shown, the literature focuses on the importance of impartiality, but it has not clearly addressed
why the ICC limits their mandate in certain investigations, but not in others. Is it true that it
has to do with legal criteria like gravity and complementarity, or are other factors in play, like
for example political pressures? Another thing that adds to this gap, is the fact that the
prosecutor of the ICC has much discretion in analyzing the admissibility criteria of a crime,
which could lead to a lack of transparency, making it important for the ‘OTP to communicate
as clearly as possible which factors were in fact relevant to its decisions in each context’, in
order to enhance the legitimacy of the Court (Murphy, 2006, p. 283 ; Sacouto & Cleary, 2008,
p. 854).

This thesis aims to see which factors were relevant to the decisions in Afghanistan and
Iraq. The expectation thereby is that the ICC will remain impartial for the most part, but this
thesis also expects the case of Afghanistan/US to have a lesser extent of impartiality than that
of Iraq/UK. This is expected because the US has been known to have a complex relationship
with the ICC (Ochs, 2019), which could mean that their influence on the Court could be
bigger than that of the United Kingdom.

Before researching this empirically, it must first be established why this topic is worth
exploring. The significance of this research is that the ICC is meant to help victims of
international crimes and to help end impunity. If it fails to do so by limiting their mandate in
some cases, the ICC risks perpetuating double standards, which would mean that some actors
are not held accountable for their human rights violations. This idea of impartiality is
especially relevant at this time of writing, since the war in Ukraine has created an
‘unprecedented financial and operational support’ for the International Criminal Court
(Vasiliev, 2022, p. 893). Ambos also underscores the significance of the West (and an actor
like the ICC) being consistent, since the approach to the Russian aggression is in strong
contrast with previous inconsistencies of the ICC, ‘especially of its prosecutorial policies’
(2022, p. 885) . In sum, it is rare to see that such a powerful political actor like Russia is being
investigated, and it begs the question why this has not been the case in other situations that
fall under the ICC’s mandate.

The thesis is structured as follows. First, the theoretical framework of an ethics of
conviction and the ethics of responsibility is discussed. Second, the research design is
explained, with a detailed look into the method of analysis and the case selection. Third, both

the background of the cases of Afghanistan and Iraq and the results of the discourse analysis



are presented. The research concludes by summarizing the argument, discussing the

limitations of this paper and by mentioning ideas for future research.
Theoretical Framework

In this theoretical framework, the factors that influence the Court’s work will first be
discussed. Second, the main theoretical approaches to the operation of the ICC are given.
Last, the ethics of responsibility and conviction by Max Weber are explained, as well as why

this theoretical distinction is best suited for the research question.

Decisions by the ICC can be shaped by multiple factors. On the one hand, there is the
principle of ending impunity, for the ‘perpetrators of the most serious crimes of concern to the
international community as a whole and thus contribute to the prevention of such crimes’
(ICC, 1998, p. 1). However, there are also political interests of states involved, think of for
example the relationship between the ICC and the United Nations Security Council
(Carifiglio, 2015). What is also noticed in the literature, is that the amount of resources the
ICC has strongly influences what they are capable of. The ICC often does not have enough
financial support to fulfill their goals (Rodriguez-Pareja & Herencia-Carrasco, 2015). Lastly,
there is also the idea of the rule of law and impartiality, with a strict interpretation of the legal
criteria. (ICC, 2020, p. 14)

The theoretical framework must thus take into account all such explanations. The two
main contrasting theories often applied to the operation of the ICC are legalism and realism.
As Bosco (2004, p. 3) puts it, the ICC can be seen as a march toward the rule of law, which
was ‘conceived of as a march away from something else : politics and expediency’. The idea
of legalism can then be defined as law aiming at justice, being both neutral and objective (p.
3). The ICC and their way of operating is a ‘striking advance for the legalist worldview
against the traditional concept of sovereignty’ (p. 4). This more traditional idea of sovereignty
can be found in the idea of realism. Realism and its scholars view courts as ‘extensions of
existing power realities’ (Bosco, 2004, p. 11). The expectation there is that states are unlikely
to cooperate with the Court if they cannot significantly control it, which leads to them either
marginalizing the Court or trying to control them (p. 11).

While these theories are relevant, they do not take into account all the factors that
guide the ICC’s decisions. Therefore, the choice has been made to apply the two distinctions
that Max Weber makes in ‘the Vocation Lectures’. This is because this approach is both

inclusive of all the factors that guide the Court’s work, as discussed above, and it provides



clarity. Before moving on, this theory by Max Weber must first be explained. Weber states
that all ‘ethically oriented action’ (2004, p. 83) can be guided by either an ‘ethics of
conviction’ or an ‘ethics of responsibility’. A clarification of this distinction must be
addressed here. It is important to keep in mind that an ethics of conviction does not mean
irresponsibility, or that an ethics of responsibility means that there is no conviction at all.
However, as Max Weber puts it, ‘there is a profound abyss between acting in accordance with
the maxim governing an ethics of conviction and acting in tune with an ethics of
responsibility’ (2004, p. 70).

An ethics of responsibility is defined as having to take into account the foreseeable
consequences of one’s actions. One has absolutely no right to assume perfection and must
realize that human failings are possible and that those must be ascribed to the one performing
the actions (Weber, 2004, p. 84). What is seen here is a combination of both realism and the
idea of prudence. A realist perspective on international law is that of ‘law reflecting the
preferences of the powerful’ (Krasner, 2002, p. 266). The author states that ‘when
international law is violated there are no neutral or authoritative enforcement mechanisms to
make the offending party pay. A state that transgresses international legal rules will be
punished only if other more powerful states want to do it. What matters is not the rules but the
power ‘ (Krasner, 2002, p. 266). Therefore, if the ICC is investigating those more powerful
states against their will, it could lead to consequences of those states not cooperating or even
undermining the legitimacy of the Court. It could therefore be that an institution like the ICC
is prudent, meaning that they exercise their mandate in a careful way, taking into account the
possible political consequences. Practical consequences can also play a role in guiding the
Court’s work. Finances, for example, play a big role, since the Court is given a budget that
allows for only a handful of prosecutions per year (deGuzman, 2012, p. 267). Thus, in
deciding what cases the ICC investigates, it also acknowledges that the small budget they
have should be spent in a way that advances their goals, knowing that they cannot afford to
‘waste’ money on cases where the success rate for conviction is low. There are many more
practical considerations before the Court, for example the likelihood that a suspect will be

apprehended (Sacouto & Cleary, 2008, p. 810).

The following hypothesis stems from this ethics of responsibility :

HI : Limitations in the mandate of ICC investigations reflect both political and

practical considerations.



On the other hand, there is the ethics of conviction, which differs from the logic mentioned
above. It is more idealistic and leaves out the importance of consequences. As Weber (2004)
mentions, this is best described as a Christian doing what is right and thereby leaving the
outcomes of those actions to God (p. 71). The central idea here is to ensure that ‘the flame of
pure conviction should never be extinguished’ (p. 84) and therefore doing what is right,
regardless of the (evil) consequences. When looking at the factors that influence the work of
the Court, the idea of impartiality and legalism go hand in hand with the ethics of conviction.
If the ICC has a strict interpretation of the law, this means that they are impartial and guide
themselves by what the law says (and not by what political actors tell them to do). This ethics
of conviction contains more ideological considerations, as emphasized by a theory like
constructivism. This idea is also strongly related to a ‘logic of appropriateness’. This logic can

best be described as :

A perspective that sees human action as driven by rules of appropriate or exemplary
behavior, organized into institutions. Rules are followed because they are seen as

natural, rightful, expected, and legitimate. (Olsen & March, 2004, p. 2).

When applying these ideas to the ICC, the following hypothesis is formulated, stemming from

the ethics of conviction.

H2: Limitations in the mandate of ICC investigations reflect a moral consideration.



Research Design

This thesis aims to answer the question : To what extent is the International Criminal Court
impartial in determining its investigations? As mentioned, the way the ICC justifies their
choices is the main aspect to analyze here. Therefore, this section explains how the research
was designed, by defining the concepts that are used and explaining the method of analysis

and the case selection.

First, the concepts of this research should be explained in more detail. While the
importance of impartiality has been emphasized in the introduction, it is important to clearly
state what is meant here with impartiality. The Rome Statute of the ICC explicitly mentions
that judges and the Prosecutor shall not participate in cases in which their impartiality ‘might
reasonably be doubted on any ground’ (ICC, 1998, pp. 20-21). The trials themselves should
also be ‘conducted in a fair and impartial manner’. (ICC, 1998, p. 31). Impartiality before the
ICC thereby also means that ‘consistency and transparency’ are the chief focus, since they are
both central to just-decision making (Kersten, 2018). This consistency would then in practice
mean that cases with similar characteristics are treated in similar ways, which also means that
for example political influences are dangerous for the legitimacy of the ICC. As Roach puts it,
“’the ICC has defended its impartiality by insisting that it remains an apolitical institution’
(2013, p. 507).

As already explained, this thesis focuses on cases where gravity and complementarity
were contested. However, it is also important to explain in more detail what these criteria are
and what role they play in the Court’s work. First, complementarity. The idea behind this
principle is that the Court is one of ‘last resort’ and will complement, rather than supersede,
national jurisdiction, thereby stepping in when those national courts are either ‘unable or
unwilling’ to carry out their tasks (Lee, 2002, as cited in Carter, 2010). Second, gravity refers
to the idea that the Court should only focus on the most serious crimes, ‘but also that the
Court can manage its case load’ (Ochi, 2016). The focus in this research is on these two
criteria, since their use is often contested and because the criteria help us assess whether the
court is able to stay impartial.

The analysis is designed as follows. First, the legal and factual background of the
decisions by the ICC are given. Second, a discourse analysis is done to find out how the ICC
justifies these choices. The discourse analysis was chosen because it allows for an in-depth
look at the arguments by the ICC, with the goal of establishing how impartial these decisions

are. Discourse analyses are often used in political science, and it is an approach that



challenges the ‘realist notion that language is simply a neutral means of reflecting or
describing the world” and can be described as a ‘qualitative and interpretive method of
analyzing texts’ (Gill, 2000, p. 172 ; Luo, 2019). The analysis is deductive, meaning that the
coding scheme that is used (see figure 1) is based on the theoretical framework and thus
includes the possible factors that guide the Court’s decisions. The data that will be analyzed is
qualitative, existing out of primary sources by the ICC. This includes reports regarding the

cases, statements by the Prosecutors and court documents that address concerns by victims.

Figure 1. Coding scheme for the discourse analysis

Category | Category Category description Example of discourse
Number theme

l. Ethics of Discourse that refers to political ‘I am cognizant of
responsibility | considerations or practical the limited resources
considerations (such as the amount | available to my

of resources or the likelihood of Office’ (Khan, 2021).
apprehending a suspect)

2. Ethics of Discourse that refers to moral ‘a rigorous objective
conviction considerations (such as the strict assessment of the
application of legal criteria to applicable legal
ensure impartiality criteria’ (Bensouda,
2020).

Case selection

For this thesis, the focus will be on the cases of Afghanistan and Iraq. The United States were
left out of the preliminary examination in Afghanistan, whereby the International Criminal
Court referred to the ‘gravity’ of the crimes committed by other actors in the conflict (Khan,
2021). In regards to the UK, the ICC prosecutor decided to stop the investigations, thereby
referring to the idea of complementarity (Bensouda, 2020). These cases are selected because
they are outliers in the universe of cases by the ICC. There have been 18 countries under
investigation by the ICC, but what is important for this thesis is in which investigations the
use of gravity and complementarity was contested. For example, the use of complementarity
is contested in the case of the DRC (Labuda, 2017) or the use of gravity in the case of Kenya,
due to the ‘relatively small scale of the violence’, when compared to other cases (Sriram &

Brown, 2012, p. 222). These cases are important to look at, but for this investigation we will



focus on the contested use of gravity in the case of Afghanistan and on the use of
complementarity in the case of Iraq. Scholars like Leisner (2022, p. 108) are mentioning that
previous prosecutor Fatou Bensouda ‘provided much more information related to the gravity
of the crimes committed by the United States armed forces and the CIA’, which leads to her
stating that leaving the US out of the Afghanistan investigation could be described as being a
politicized choice. In the case of the UK, stopping the investigation due to complementarity
issues has also been contested, with accountability results being very low with only ‘very few
successful prosecutions in domestic courts for war crimes in Iraq’ (Bergsmo & Stahn, 2018, p.
448). The focus on these specific contested cases is due to the power of these countries being
investigated. When taking into consideration that the Court is reliant on the support of states
and their resources, ‘those major powers that enjoy global reach and influence are particularly
important’ (Bosco, 2014, p. 4). If the Court is truly aiming to deliver universal and impartial
justice, the real test would be to also have those actors being investigated. They therefore
form outliers in the sense that they are Great Powers and it is important to see what kind of

justifications the ICC mentions in not investigating such actors.
Results and discussion

This chapter will start by discussing the case of Iraq/UK. First, a legal and factual background
of the ICC decisions will be given. Second, the actual justifications for this case are analyzed
to see why the ICC has stopped investigating the United Kingdom. The same is then done for
the case of Afghanistan/US, but here it is to see why the United States has been left out of the
scope of the investigation. Finally the conclusion compares the justifications in the two cases

and the extent of impartiality for both cases is discussed.

The Iraq/United Kingdom case

The Iraq war started in 2003, with an armed conflict between a coalition led by the US and the
UK and Iraqi armed forces, with the UK not withdrawing their troops until September 2007
(OTP, 2020, pp. 16-20). This means that the ICC focused their examination on ‘alleged crimes
committed by United Kingdom nationals in the context of the Iraq conflict and occupation
from 2003 to 2008, including murder, torture, and other forms of ill-treatment’ (ICC, n.d-a).
While the examination had been terminated once before in 2006 and had been reopened again
in 2014 due to new information, the International Criminal Court decided to close the
preliminary examination again on the 9" of December 2020 (OTP, 2020, p. 9 ). This resulted

in the UK no longer being investigated.
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To see what factors played a role in the decision, two different texts were analyzed.
First, and also the most important one is the lengthy Situation in Iraq/UK - Final report’,
published by the Office of the Prosecutor (2020) which explains in detail how the ICC arrived
at the decision to stop the examination. The ICC first acknowledges that there is a reasonable
basis to believe that British forces committed crimes that would fall under the jurisdiction of
the ICC (p. 4). This means that the gravity threshold had been met, in terms of ‘scale, nature,
manner of commission and impact’ (p. 55). Therefore, the decision to stop this investigation
is justified by referring to another part of the admissibility regime, that of complementarity.
This complementarity assessment had not been straightforward, and gave rise to ‘complex
factual and legal assessments’ (p. 180). The importance of the idea of complementarity was

stressed throughout the report, for example in the following statement:

As the Court has emphasized, the ICC is not a human rights body called upon to
decide whether in domestic proceedings the requirements of human rights law or
domestic law have been violated. Rather it is tasked with determining whether it
should exercise its own competence in a criminal case, in place of the primary duty

which belongs to a State. (OTP, 2020, pp. 7-8).

The importance of the admissibility regime was further emphasized when the OTP stated that
the Prosecutor has a ‘persisting duty’, which is that he or she must be satisfied ‘that all of the
factors relevant to the opening of an investigation, including admissibility are met’ (p. 183).

In justifying their choice to stop the investigation, the ICC then explains in detail why
they are not taking over jurisdiction from the United Kingdom. They admit that the ‘initial
measures taken by the British army to investigate and prosecute alleged crimes’ did not live
up to the standards of the Statute ‘in terms of inaction and unwillingness to genuinely carry
out the relevant investigations (p. 180). The OTP also acknowledges that the domestic process
in the UK has been going on for more than ten years, yet has resulted in ‘not one single case
being submitted for prosecution’ (p. 6). However, since the authorities in the United Kingdom
did take subsequent steps that show action and genuineness, the Court has come to the

following conclusion :

The Office recalls that, based on its evaluation of the totality of the information
available, it cannot conclude that the UK authorities have been unwilling genuinely to
carry out relevant investigative inquiries and/or prosecutions (article 17(1)(a)) or that
decisions not to prosecute in specific cases resulted from unwillingness genuinely to

prosecute (article 17(1)(b)). (OTP, 2020, p. 183).



The second document that was analyzed is the press-statement by former prosecutor Fatou
Bensouda (2020), ‘on the conclusion of the preliminary examination of the situation in
Irag/United Kingdom’. This statement, just like the report above, showed that the Court aims
to justify closing the investigation through legal criteria. Again here, the Court re-iterates that
they ‘acknowledge the efforts made by the UK authorities, even if at a later stage’, which led
to Bensouda stating that ‘I therefore determined that the only professionally appropriate
decision at this stage is to close the preliminary examination’. However, the press statement
does acknowledge that these justifications might not be agreed upon by everybody. First, she
recognizes that some people doubt the domestic proceedings in the UK, with some observers
claiming ‘that the underlying claims were vexatious, or conversely, that the UK process was
not genuine’. She then explains that that is exactly why these complex issues resulted in the
184-page report. Later in her statement, she acknowledges the following : ‘While this decision
might be met with dismay and disappointment by some stakeholders or perceived as an
endorsement of the UK's approach by others, the technical reasons set out in the
accompanying report should temper both impressions’.

Former prosecutor Bensouda closes off by again mentioning in the statement below

that the final choice was made due to legal reasons, and not for example political reasons :

As a prosecuting office, our aim is to bring a measure of justice to the victims of
atrocity crimes in strict conformity with our mandate, without fear or favour. That
commitment and duty are always subject to the possibilities and limits set by the
Court's founding treaty, the Rome Statute, and a rigorous objective assessment of the

applicable legal criteria. (Bensouda, 2020).

The Afghanistan/United States case

In Afghanistan, the ICC authorized investigations into Afghanistan in 2020. While the Afghan
government requested a deferral in that same year, the Court was of the opinion that

‘ Afghanistan is not presently carrying out genuine investigations’ (ICC, n.d-b), thereby
declining the deferral request. The OTP requested a reauthorization of the investigations in
Afghanistan in 2021, which was then approved by the Pre-Trial Chamber II. While the
conflict started earlier, Afghanistan did not become a member of the ICC until 1 May 2003.
That is why the ICC focuses on ‘the crimes alleged to have been committed on the territory of
Afghanistan since 1 May 2003, as well as other alleged crimes that have a nexus to the armed

conflict in Afghanistan and are sufficiently linked to the situation in Afghanistan and were
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committed on the territory of other States Parties to the Rome Statute since 1 July 2002’ (ICC,
n.d.-b). The scope of the original investigation in 2020 included actors as ‘the United States,
the former Afghan government and the Taliban’ (Leisner, 2022, p. 93). However, the ICC
decided in September 2021, to focus on crimes committed by the Taliban and the Islamic
state, thereby deprioritizing all other actors involved. This resulted in the US not being
investigated.

In this case, three relevant documents were analyzed. First, the statements by the
Prosecutor Karim Khan will be analyzed. The ICC released two statements by Prosecutor
Khan, one ‘on the escalating violence in the Situation of Afghanistan (2021a), and one
regarding the request for a re-authorization of the investigation (2021b).

First, Khan (2021a) expresses his worries about the situation in Afghanistan, by
echoing ‘the views expressed by the United Nations Security Council over reported incidents
on the territory of Afghanistan’. In this statement, the idea of limiting the scope of the
investigation seems to be absent, since the Prosecutor states the following : ‘I call on all
parties to the hostilities to fully respect their obligations under international humanitarian law,
including by ensuring the protection of civilians. I remain available and willing to engage
with all parties to this end’.

In the second statement by Khan (2021b), the ICC requested re-authorization, stating
that there were currently no genuine domestic proceedings in Afghanistan for the crimes that
were committed. Like in the case of Iraq, the importance of this idea of complementarity was
also emphasized. Khan remained ‘mindful of the principle of complementarity’ and ‘willing
to constructively engage with national authorities in accordance with the principle of
complementarity’. In deciding to limit the scope of the investigation and to prioritize crimes
by the Taliban and the Islamic State, the ICC justifies this by referring to the idea of gravity

and the idea of resources, as can be seen in the statement below :

The gravity, scale and continuing nature of alleged crimes by the Taliban and the
Islamic State, which include allegations of indiscriminate attacks on civilians, targeted
extrajudicial executions, persecution of women and girls, crimes against children and
other crimes affecting the civilian population at large, demand focus and proper
resources from my Office, if we are to construct credible cases capable of being

proved beyond reasonable doubt in the courtroom. (Khan, 2021b).
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This shows again that the admissibility regime of complementarity and gravity are used to
justify the choice. Another practical consideration besides resources can also be seen above,
since the Prosecutor implies that the resources should be spent on convictions that have a
chance of succeeding. The practical consideration of resources was also stressed once more,
when Prosecutor Khan said ‘I am cognizant of the limited resources available to my Office
relative to the scale and nature of crimes within the jurisdiction of the Court that are being or
have been committed in various parts of the world’. There is however somewhat of a mixed
message when it comes to resources as a justification, since Khan closes his statement by
mentioning that ‘regardless of resources, all parties to any conflict, and all actors’ should be
aware that there is no statute of limitations for the crimes that have been committed.

Like in the first statement, another reference is made to the UN SC. The ICC thus tries

to support or strengthen their argument by sharing the views of this organ :

In making the determination to prioritize crimes by IS-K, as well as the Taliban, I
recall the United Nations Security Council's recent condemnation of "the deplorable
attacks of August 26, 2021, near Hamid Karzai International Airport in Kabul,
Afghanistan, which were claimed by the Islamic State in Khorasan Province", and
further note that the Council has, in multiple resolutions, deemed that the terrorist
activities of the Islamic State constitute a global threat to international peace and

security. (Khan, 2021b.)

The third text that was analyzed was a report by the Pre-Trial Chamber II (2022), which
explains their decision to authorize the investigation request by the Prosecutor, according to
article 18(2) of the Rome Statute (ICC, 1998, p. 11). Especially relevant here are the concerns
by victims that are being addressed in this report.

The concerns that were shared are about the content of the decision itself, but also about how
this message had been delivered to the aggrieved. First, the limiting of the scope of the
investigation. Victims and their representatives see this as ‘the Prosecution overlooking
crimes allegedly committed by others’, which then results in the ‘absence of a serious
prospect of ensuring accountability at the domestic level for these alleged crimes, whether in
Afghanistan or in any other State’ (PTC, 2022, p. 14). According to the victims, the large
scale and gravity of the crimes should have led to the Prosecution also investigating them
(referring to actors as the Afghan armed forces or the United States). Regarding the

communication of the decision, victims expressed the following concern:
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Some victims further submit that the Prosecution’s Application does not contain any
fact or circumstances that might justify or explain narrowing the scope of the
investigation as authorized by the Appeals Chamber, nor does it specify why the
Prosecution does not intend to pursue the investigation in its entirety. (PTC, 2022, p.

14).

The Chamber responded to both concerns, but not in a very detailed way. In relation to the
scope of the investigation, they mentioned that ‘the legal framework does not envisage
judicial review of the Prosecution’s conclusion by the Chamber’ (p. 15). In explaining their
examination of the authorization-request, the Chamber did stress the importance of the
admissibility regime again, including the ideas of gravity and complementarity. When

discussing the concern about the given information, the following was said by the PTC:

The Chamber observes that the Prosecution’s practice of informing victims of ongoing
investigative activities and strategies by way of public statements has not always been
perceived as coherent or comprehensive, and appears to result in a degree of confusion

and disappointment on the side of victims. (PTC, 2022, p. 15).

This led to them inviting the Prosecution to critically assess their communication strategy
towards victims (p. 15). This finding relates back to the literature about the Court. As was
mentioned in the introduction, the discretion of the Prosecutor can lead to a lack of
transparency. Multiple authors emphasized this need for more transparency (Murphy, 2006 ;
Sacouto & Cleary, 2008). It is therefore a step in the right direction of the Court to
acknowledge this shortcoming. Unfortunately, the Office of the Prosecution has not responded

to this, and has thus not further clarified their choice to limit the scope.

The discourse in relation to the theory

After having analyzed the justifications, it must now be established what this means in
relation to the theoretical framework and the coding scheme.

In the case of Iraq, the justifications and the discourse fell mainly under the ethics of
conviction. The discourse included many instances that referred to moral considerations, as
the strict application of legal criteria to ensure impartiality. This is because their main
justification is the idea of complementarity, where they concluded that the UK showed active
and genuine domestic proceedings and that the ICC could then not take over jurisdiction.

The strict legal criteria and the importance of impartiality was emphasized throughout both

13



the report and the statement. This is visible in the discourse that has been described above, for
example when the ICC stated they would rule without ‘fear or favour’ and that a rigorous
objective assessment of legal criteria was of big importance (Bensouda, 2020). Political
considerations that would signal an ethics of responsibility could only be found in the
discourse when the ICC mentioned that their decision could be seen as an ‘endorsement of the
UK’s approach’ but it responded to such claims by offering many technical reasons
(Bensouda, 2021). Practical considerations, such as the amount of resources or the likelihood
of apprehending a suspect, were not found in the discourse.

The case of Afghanistan shows a different and more varied discourse. An ethics of
conviction can be found in the instances where the Court refers to the legal criteria of
complementarity and gravity. Especially gravity was important here, since the Prosecutor
justified prioritizing certain actors due to the gravity and ongoing nature of their crimes. It
also stressed impartiality and the importance of the rule of law, when it mentioned that all
parties should be aware that there is no statute of limitations for crimes that fall under the
jurisdiction of the Court (Khan, 2021b). However, more practical and political considerations
could also be found. For example, this thesis showed that the Court referred to resources twice
as a reason for prioritizing certain actors (Khan, 2021b). Especially relevant is the fact that the
United Nations Security Council was mentioned twice in the case of Afghanistan. The
Council stressed that the crimes by the Taliban and the IS are global threats and it is true that
these actors must be held accountable (Khan, 2021a ; Khan, 2021b). While it may not be an
explicit acknowledgement of political pressures, it is definitely an odd statement. This is
because it technically entails that the ICC aims to support their choice of not investigating the
United States, by echoing the views of an organ that includes the United States as one of the
permanent five members (UN, n-d). What must be taken into account here is that the US has
had a ‘complicated and tense relationship’ with the Court, with the ICC facing ‘firm
resistance’ from the US (Ochs, 2019, p. 89 ; Mayerfeld, 2003, p. 93). The US has thus shown
resistance and has also been accused of crimes by the Court itself. As Leisner mentions the
governments of both Afghanistan and the US have been accused of war crimes and former
prosecutor Bensouda provided much information regarding the gravity of the crimes
committed by these actors (2022, p. 108). This means that the US has a strong motive to have
the Court prioritize other actors. This relationship takes place in a bigger framework where
the United Nations SC has often been criticized for being politicized, especially in its relation
to the Court. As Razavifard and Barati state, it seems ‘that the Security Council and the

world's great powers at the head of it, considering their interests, can exert a political
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influence on this judicial organization in various ways’ (2023, p. 89). This makes references

to the Council in the case of Afghanistan/US, a slightly awkward combination.

The extent of impartiality

As the coding scheme and theoretical framework have laid out, discourse that showed moral
considerations and strict legal criteria to ensure impartiality, fell under the ethics of
conviction. This is mainly the case for the Iraq/UK discourse. The decision was justified by
referring to the ideas of complementarity, and it was clearly stated that impartiality and
objectivity were of importance. Due to the high extent of impartiality that this case showed,
the second hypothesis is true for this case, which meant that limitations in the mandate of ICC
investigations reflect a moral consideration. In the case of Afghanistan, there was discourse
that fell under the ethics of conviction. These were the instances where the Court mentioned
gravity and complementarity. There was however more discourse here that can be classified
under the ethics of responsibility, where the discourse displayed both practical considerations
(such as resources), but also political considerations (such as the UN SC views). This means
that the answer to the research question is different for both cases. The case of Iraq tends to
display a higher extent of impartiality. The case of Afghanistan also shows an extent of
impartiality, but other factors that can be categorized under the ethics of responsibility also
played a role. This means that both hypotheses can be seen as true for this case, which means
that limitations in the mandate of ICC investigations reflected political, practical and moral

considerations.
Conclusion

The central question to this research paper has been : To what extent is the International
Criminal Court impartial in determining its investigations? This question was part of a bigger
puzzle, namely that of the ICC aiming to deliver impartial justice in a highly politicized
world. In order to find an answer to this question, the theoretical distinction by Max Weber
was used, with an ethics of conviction and an ethics of responsibility. Two hypotheses were
then formuled, with H1 stating that limitations in the mandate of the ICC were due to practical
and political considerations, while H2 stated that this was due to moral considerations. This
was then formulated in a coding scheme and applied to the cases of Iraq/UK and
Afghanistan/US, to find out what the justifications are for decisions by the ICC.

The answer to the research question can be summarized as the following. The

discourse surrounding the case of Iraq displayed the highest extent of impartiality, with
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justifications primarily falling under the ethics of conviction. This means that there were
many instances where the court showed a strict adherence to the legal criteria, especially that
of complementarity. The Court did address the criticism of endorsing the approach by the
United Kingdom briefly, but the overall justifications were technical. With the justifications in
the Afghanistan case, discourse fell under both the ethics of conviction and an ethics of
responsibility. The Court pointed towards gravity and the lack of resources as reasons for
limiting the scope of the investigation. It has been explained that some political influence
could also be seen in the discourse, with the United Nations Security Council and their views
appearing twice. The conclusion of this research is that the ICC displays a relatively high
extent of impartiality, but that this impartiality did differ in both cases, with the Iraq/UK case
showing more impartiality than in the case of Afghanistan/US.

Now that a summary of this research paper has been given, it is also important to
mention its limitations and the suggestions for further research. The limitations for this
research apply mainly to the method of analysis and the data. A discourse analysis is an
interpretive method of looking at a text, which means that there is a risk of subjectivity, since
‘the interpretation of a text or conversation depends on the perspective of the analyst (Rashid,
2023). This subjectivity will always be present, but this thesis has aimed to limit the
subjectivity of the interpretations by also engaging with the broader literature on this topic.
Second, the amount of data of the discourse analysis can be seen as a limitation. The original
idea was to conduct interviews with ICC personnel as well, since that would offer a more
detailed look into the decisions they made. However, the ICC did not respond to this request,
but such a way of data collection would have been very valuable. The research has tried to
still remain as close to the source as possible to get the clearest view of their justifications, by
only analyzing primary sources by the ICC itself. Further research could thus focus more on
interviewing ICC personnel to have a more detailed assessment on the extent of impartiality.
Another suggestion for further research is to investigate other cases. This thesis has explained
why the focus was on Great Powers, but it would also be interesting to conduct similar
research on a case where the country was not as politically powerful, to see if the discourse is
different.

As has been explained in the introduction of this thesis, the gap in the literature was
that it is not always clear why the ICC sometimes limits the scope of investigation. The
theoretical implication of this thesis is therefore that it has made clear what the justifications
are in the cases of Afghanistan and Iraq. It has also contributed to the literature about the lack

of transparency by pointing out that this was also strongly the case in Afghanistan, which
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impacts the victims negatively.

The importance of impartiality cannot be understated for a legal institution like the
Court, especially because they are the biggest actor available to hold individuals accountable.
Since there were some aspects found in the Afghanistan case that showed political
considerations, this has implications for the consistency at the Court and therefore also their
legitimacy. If the ICC wishes to fulfill their goal of putting ‘an end to impunity’ for the most
serious crimes (ICC, 1998, p. 1), the ball is quite literally and figuratively in their Court.
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